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UNITED STATES OF AMERICA 
vs. 

CARMINE TRAMUNTI, et al. 


73 Cr. 1099 


New York, March 1, 1974; 

_ . , 10.00 A.M. 

Trial resumed. 

(In open court; jury not present.) 

THE COURT: Mr. Curley, are you covering for 

Mr. Dowd? 

MR. CURLEY: Yes, your Ilonor. 

THE COURT: Mr. Panzer, will you cover for Martin 
% 

*y Siegel? 

MR. PANZER: I will, your Honor. 

THE COURT: Mri^ighton,would you cover for Mr. 
Harry Pollak? 

MR. LEIGHTON: Yes. 

THE COURT: We enaed up yesterday with Mr. Lopez 
telling me that he had been served with a subpoena to 
appear today. I assume he is here because I can see him. 

Mr. Lopez, you wantto say anything about that? 

**• LOPEZ: I think Mrs. Rosner and Mr. Fisher 
will k*ke some statements and I think other attorneys will. 

I will say nothing at this tijne. 

THE COURT: You feel like you are a sequestered 

witness. 
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TIIE WITWESS: Yes, your Honor. • 

flR. FISHER: If your Honor please, on the 
application to quash the subpoena, the acency theory 
proferred by the government is very facile but lacks 
sufficient inerit. 

The fact is, your Honor, the government here 
attempts to bootstrap itself to an agency construction. 
There is no proof of ar. agency relationship betv/een the 
defendant Di Napoli and his attorney, Mr. Lopez, such as 
would include making of public statements such as the kind 
that were alleged to have been made by the government. 

Absent that showing the only other thing the 
government relies upon is a statement by the alleged agent, 
Mr. Lopez, that he is the agent of Di Napoli. Even in the 
case cited by the government there is a sentence in there 
which ciearly indicates that an agent cannot by his own 
declaration establish an agency relationship with the 
Principal. 

There is then no way the government is in a 
position to establish the agency principle and therefore 
no way in the world that it can attribute the statements 
allegodly made by Mr. Lopez to the defendant Di Napoli. 

Further, if your Honor please, with regard to 
the offer, of do you remenber the name? 


•OUTNKRN DIITRICT COURT fcCRORTKRS, U.S. COURTHOUSt 
rOLKV SQUARK. MKV YORK. N.V. CO 7-4M0 
















hp 


4365 


MR. LOPEZ: Mr. Borden. 

MR. FISHERs Mr. Borden, if your Honor please, 

I ara advised had a conversation with Mr. Lopez prior to 
the making of that statement in which he assured. Mr. 

Lopez that whatever conversation was had was strictly for 
the purposes of Internal Affairs investigation and would, 
in any event, never be used for any purpose against his 
clients, and that is the only reason that statement was 
made to Mr. Borden. 

Beyond all of this, your Honor, w<„ have a very, 
very serious Sixth Amendment problem. At this point in 
time the govemment takes advantage of a very unfortunate 
situation. One, it should have advised the defendant Di 
Napoli about it weeks ago. It is ciear from the motions 
and arguments had before this trial commenced, your Honor, 
that the govemment was going to attempt to offer the 
miIlion dollars, that the defense to the million dollars, 
should the Court receive the millions dollars, was that 
Mr. Di Napoli was a loan shark and the money was the 
profits of loan sharking, not the criminal activity charged 
in this eas». Then, your Honor, the govemment raust 

surely have been aware of the statement tr.at it now seeks 
to attribute to Di Napoli. 

Under those circurastances it should have advised 

SOUTMIRR OISTRICT COURT RCPORTKR*. U.S. COURTHOUSC 
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Mr. Di Napoli that his attorney's credibility would be a 
question of great importance with regard to his defense, 
it should have advised him, as it does so often, that 
there was a potential conflict, and he should have had an 
opportunity to get another lawyer beforethis case began. 
Novr if this goes in Mr. Di Napoli is being represented by 

someone who the government claiins in substance to be a 
liar. 

Further, if your Honor please, as a lawyer in 
this case, I think it inures to the prejudice of the other 
defendants in this case as well to have a situation where 
the lead counsel, if your Honor please, is cast under an 
umbrella of suspicion as a resuit of the offer the govern- 
®®nt seeks to introduce here. 

For ali of these reasons the defendant Di Napoli 
moves to quash and the other defendants, if your Honor 
please, join that motion, and in the event that the Court 
denies the motion to quash I on behalf of Christiano, and 
I an advised other counsel will join me, move for a 
severance, your Honor. 
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MRS - R0S,!ER * I would only underscore 
ore thing sa id by Mr. Pisher. As I understand the . 
governnent offer of proof at this tine, the only proof 
of Mr. Lopez' agency to nake this statenent on behalf 
of Mr. DiHapoli is the statenent of Mr. Lopez hinself 
that he vas authorizcd to nake the statenent, and it is 
olear from both Marchisio and Miller, vhioh vere eited 
by the governnent, that this agency lihe any other knovm 

in criminal lav is one vhioh nust b ? nroved by nonhearsay 
evidence. 


If there is sonething in the vay of nonhearsay 
evidence vhich the governnent has to offer in support of 
its agency theory I think it should be told at this 
tine, and if such proof fails, your Honor, if there is 
none, I think it is abeolutely ciear that Mr. bopez' 
ovn declarations are insufficient to establish agency, 
and the governnent has the burden on that issue, your 
Honor, not the defendant. 


THE COURT: 


Yes, Mr. Eixis 


MR. ELLIS! I agree, of courso, vith vhat 
Mrs. Rosner and (te. Fisher said about the right of 
the governnent to attempt to establish the agency through 
declarations of the agent. i learned in my second day 
of lav school that you can't do that, that you have to 
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prove the agencv through declarations of the principal. 

But beyond that, v/hat I understand the 
governnent is trying to do here is to impute a statemont 
of Lopez that they say is inconsistent \*ith the proof of 
the source of the money to DiNapoli as though it were 
DiUapoli's statement. There are a lot of things 

i 

wrong wit h that, Judge, besldes the absence of proof of 
agency. 

One of the things that is wrong with it is that 
Lopez also represented another nan, Vincent Papa. 

There is no evidence in the record that he didn't conduct 
his own investigation as to where that money came from. 

I am very, vcrv concerned, your Honor, about 
the pragmatic impact of putting a lavyer on the stand on 
the eve of sumnation and putting his credibility in 
jeopardy. I would also like to point out that putting 

Lopez on the stand before the jury gives him the IIobson's 
choice, giving evidence inconsistent with the position 
°f his Client on this trial, possibly incriminating himself 
with respect to a matter that has been the subject of every 
criminal investigation or many criminal investigations 
that I have read about over the last year, and would thus 
tend to have a chilling effect either upon his own Fifth 
Amendment rights or upon his representation of his Client, 
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and I don't want to go up thore and summarize, Judge, 
after a lav;ver's credibility has been impeached, or I 
don't want to be in the position of having to inpeach 
Lopez' credibility in this case. I can't see how that 
doesn't prejudice me. 

THE COURT: All right. - - 

MR. PAMZER: Your Honor, I submit an additional 

arguinent which-has just occurred to me. 

If Mr. Lopez is going to be a witness on the 
stand, Mr. DiKapoli will lose some of his constitutional 
rights. Certainly Mr. Lopez is not going tb erosa examine 
Mr. Lopez and I think that is a serious problem. 

THE COURT: I think he 1 night try. 

' v...- All right, lir. Phillips, do you want to be 

heard on this, or Mr. Curran? 

MR. CURRAM: Your Honor, may I briefly? 

Before talking about what has been referred 
to as the agency problem I would like to come perhaps more 
directly to the point. 

Putting aside any question of agency, I don’t 
think that is rcally the precise issue, although there 
may bc sor.e secondary arguments on that, what the gevern- 
ment proposes to do in this case is really quite simple, 
is to call Mr. Lopez and to have hin testify to communica- 
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tions made to hin, statements nade to hin by the defend¬ 
ant DiNapoli. 


Ordinarily, as your Honor well knows and everv- 
one would immediately say that is a horrible violation 


of the attorney-client privilege, one can't do that, 
and ordinarily, your Honor, one could not do that. 

However, your Honor, in this case, and as your Honor knows, 
it is a fundamental principle that once a connunication 
has been disclosed to a third party, any third party, then 

i 

it is no longer a privileged conmunication and it can be 
inguired into. 

In this particular case Mr. Lopez, as I 
understand the facts, anong other things, held a nev;s 
conference at which he communicated certain infomation 
the world. . In addition, he appeared before Inspector 
Borden and again nade Communications, another obvious 
third party. Inspector Borden being with an enforcement 

agency, certainly not somebody who was part of* the defense 

team. < 


So initially, your Honor, we have the point 
that the attorney-client privilege which normally 
exists has been clearly opened up wide on this issue and 
Mr. Lopez can be compelled to testify about it because 
he already has talked about it publicly. 
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Then we say, and this has been alluded to bv 
counsel and I suppose quite properly, well, this has a 
dreadful pragnntic effect on this case with this 
jury in this courtroon. > 

Well, our answer to that, your Honor, is we 

recognize that is a problera. We"don't sympathize too 

* 

much with what has been referred to as a Hobson's choice 
because the defendants obviously are free to choose, but 
it seens to me thev are not free to choose both sides 
of the sane coin at the sane tine. 

T ^ at pragnatic problen, your Honor, can 
be avoided in a very sinple way. if Mr. Lopez is willing 
to stipulate that an attorney authorized to speak' * 
for the defendant Di!!apoli nade these statements, without 
conceding or stipulating as to their adnissibility or 
their relevance or anything,else, then the question of 
Mr. lopez and his defendant's prejudice in the eyes of 
this jury and Mr. Lopez' prejudice which might in U re to 
other defendants as it was suggested — I don't agree with 
it but it was suggested — is obviated. 


That is the first part of the governnent's 


position. 


Second, your Honor, on the so—called agencv 
question I think probably this is not technically agency 
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gta 


“ “ e diSCUSSed the lm ' of agent. „ OKever , 

I do thinh u is KeU establislied, your Honor, a„d r 

hope to subnit sone cases on it, that a lawyer who is 
authorized to speah for e = lient in civu 

“ ln Criminal litig — “ for that Client, and when 
a lawyer says eonething that inures to the Client-s 

benefit in e pacp y. • ^ » 

f he said something that inures 

to the Client's prejudice „ . 

P emarce that can be adzdssible against 

the Client, he becones for a verv Unie i 

very liruted purpose the 

Client's agent. 

It is not Principal agent or the law of agency 
but it is a well-recognized doctrine that soneone who ha, I 
been referred as an inguirer to a third person as - 
authorized to answer for hi», that person, in this case 
DiNapoli, is bound by such answers and the state m ents 
*asde are admissible against the referrer. 

We can prove in a hearing outside of the pre- 
sence of the JU ry that te. Lopez did indeed act on behalf 
of the defendant DiUapoli when the statenents were 
-de and was indeed authorized to act for the defendant 

Dl!!4POU WhGn ^ StatOT “ tS — -de and we are prepared, 

“ I said. your nonor. to obviate the problen, o, IIr . 

lopez- nate by entering into an appropriate stipulation. 

That is the government's position, your Honor. 

J . -v.™- 














THE COURT: How about the situation — don't 


go aeay, Mr. Curran — how about this situation: 

This is -something which happens on practically a daily ' 
basis. The lawyer is retained by a crininal defend¬ 
ant and in connection with his representation of that 
Client he approaches the prosecutor and the prosecutor's 
agents saying, "I think I an going to plead my man guilty 
because he is guilty. What kind of a deal can I get 
^rom the prosecutor?" 

Could you put the lawyer on the stand and 
have him testify as to that? 

MR* CURRAM: No, your Ilonor. 

THE COURT: What is the difference? 

MR. CURRAN: I think there is a treinendous 

difference. - - - -- 

In that case, your Honor, when a lawver 
comes in and says, "I think I am going to plead ny man 
guilty," and even if he says, "Hecause he is guilty," that, 
as your Honor well knows, is a ouestion of the law which 
does not go to facts. We are not talking about a lawyer 
saying something like that. That is an ultimate legal 
answer to an issue. We are talking here about — 

THE COURT: Suppose he goes further, He 

goes on to say, "My man was at the Rinkydink Motel and 
K 
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there transferrod 14 kilos of heroin to the other de- 
fendants and he vants to cooperate." what io the 
difference now? 


MR. CURRAIJ: i think the difference, your 

Hono_, is a fundamental one. • As your Honor well knows, 
attorneys do that all the time vith prosecutors. There 
is, I believe, a coitunon understanding, spmetimes expressed, 
alv:ays implied, that this is a communication v;ith the 
prosecutor which is being presented on an off-the-record 
without attribution basis to the Client. That is a 
.general understandin r, very frequently it is expressed 
before the conversation takes place, but it is always 
implied in those situations. • • r'•-»'?. 

We are not talking about that here, your 

Honor. We are talking about a situation where someone 
holds — 


THE COURTs Mr. Lopez got on television. 

, n** CURRAf J ? T*7hatever he did, but he held 

a news conference and also talked to someone else and 
talked about facts, facts in the case, and then in this 
courtroom is presenting and is presumably going to argue 
to the jury facts vfcich are directly contrary to the 
facts asserted publicly when he said,as we understand 
it, he was authorized to speak for his Client and the 
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person certainly v:as then his Client. 

That I think is an entirely different situation, 

your Honor. 

I will pxit another one, your Honor, if I 
might. Say in a civil litigation — 
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THE COURT: Don't say in a civil litigation,’ 

' b6CaUSe ° iVU «e entirely different. 

- In a civil litigation an attorney can act for a 
Client, very clearly. „ e can settle a case and file . 
stipuiation of discontinuance and even if the Client is 
unhappy with it he is stuck with it. ' 

- In ° ertaln Civil “tigations, i„ f act . under 
the construction of certain statutas. attorney is an 

agent, etployee or affiliate. I can think of a nunber of 
such situations. Patent law would apply, Investient Company 
Act, investient advisers and so a,and so forth. 

But we are not in civil litigation, ve are in 
criminal litigation. r 

Under the circuisstances, I believe that the 

prejudice and the possibilitv nf 

y f permanent damage in this 

case by calling Mr. Lopez is so great thar t 

a so great that I am not going to 

permit it. 

MR. CURRAN: Your Honor fho 

«enor, the government has 

.nggested vhat „e helieve to he a reasonahle vay around that 

'e thSt U,ere is * certain aiount of prejudice in 

tisstatements, hut the state^nts aren-t of the governnenfs 

Oing, they are relative and they hear o„ this case, and 

| a euggest, your Honor, that if a lawyer a , 

| xawyerdevelops facts and 

represents someone and goes out and holds a news conference 

SOUTHSRN OISTRICT COURT RCRORTCR». «... COURTNOU** 
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and relates a story on behalf of his Client and then in a 

case a few months later comes in and predicates a defense 

in an entirely different direction, the government has a 
right and an obligation to pursue and to present to the 
jury what the clienfs story hasbeen. 

That is really boiled down what wewant to do 
here. We have a way, as I said, of getting around this 
problem of Mr. Lopez's name ever getting before the jury 
in this connection. 

THE COURT: Even without Mr. Lopez's name getting 
before the jury, I am stili not going to permit it. 

All right. Let us find out what else is 'open. 

Mr. Rosenberg, are we stili going to have that 

Wade hearing? 

MR. ROSENBERG: I spoke to the government about 
it, your Honor. Depending upon what comes out on their 
redirect, I may waive it, if nothing comes out, any more 
with respect to my Client. 

If there is anything that does come out, then I 
must pursue it. 

-THE COURT: Mr. Phillips, how long do you expect 
to be on your rebuttal case? 

MR. PHILLIPS: I don't think we will be more 
than 45 minutes, a half-hour, your Honor, maybe an hour at 


SOUTHERN 0I3TRICT COURT RCRORTERi. U.t. COURTHOUSE 
rOLEY «QUARE. NEW YORK, N.T. CO 7-*S«0 








4376* 


the most. 


then. 


that I — 


THE COURT: We can decide on the other problem 


Is there anybody e Ise who has any open 


matters 


MR. FISHER: Yes. 


THE COURT! X have it ali written dovn on a piece 
of paper outside which X don’t have right here. 

MR. LOPEZ: Your Honor, I have just^hat one 


stipulation. 


THE COURT! The stipulation as to what? 

MR. LOPEZ,- As to the dismissal of the United 
States Magistrate's complaint. ■ > 

THE COURT,. Yes. That I understand is agreed 
to. 

% 

MR. LOPEZ: Already agreed to. 

THE COURT, All right. Mr. Siegal, do ycu 
have any objection to the stipulation as to the dates whioh 
Mr. Lentini was incarcerated? 

MR. SIEGAL, No, not as agreed upon between myself 
and Mr. Phillips. 

•THE COURT: Let us wind up these things. • 
Everything, then, is in order? Mr. Eliis? 

MR. ELLIS! Your Honor, I have an open nat ter 
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on an application before your Honor with respect to the . 
alleged Di Napoli-Mamone partnership, the right of the 
government to refer to Barnaba's testimony that he heard 
on the Street — 

THE COURT: That is in summation. That is 
what you are talking about? ~ ~ 

MR. ELLIS: Yes, sir. 

THE COURT: I am going to take care of that. 

MRS. ROSNER: We are going to rest, your Honor. 

THE COURT: Ali right. 

It looks like we are in fairly decent shape to 
wind up today. 

MR. LOPEZ: Yes. As far as the newspaper 
articles, shall I point to that? 

THE COURT: Come on, put it in. 

MR. LOPEZ: Your Honor, as Court Exhibit 69 we 
offer the Daily News story, February 7, 1974, entitled 
"Tramunti Trial Delayed By Death." 

As Court Exhibit No. 70, the New York Post 
article of February 8, 1974, "Jury Told About Drug Trans- 


action." 


THECOURT: Hold on for a second, Mr. Lopez. 


Why don't we just mark them all and if the Court of Appeals 
is interested in them let them read it. 
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MR. LOPEZ: Fine. Thank you very much, your 
Honor. They would run exhibits up to 75, just for the 
record. 

THE COURT: Did you get that headline yesterday? 
MR. LOPEZ: Yes, your’Honor. 

THE COURT: All right. 

- MR. RICHMAN: It was in The Times, also, your 

Honor. 

THE COURT: It wasin The Times, also? 

MR. RICHMAN: Yes. The third page, the second 

section. 

THE COURT: I assume that the Court of Appeals 
can take judicial notice of the third page of the second 
section — 

MR. RICHMAN: Page 33, your Honor. I will offer 
it. 

THE COURT: All right. 

(Court Exhibits 69 through 76, respectively, 
marked for identification.) 

THE COURT: Let me check on Mr. Fisher's offers. 
We will take the stipulations, rest, and I assume, Mr. 
Phillips, you are also to go on the rebuttal? 

MR. PHILLIPS: Yes,your Honor. 

What I would like to do, your Honor, is to 
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read first the stipulation that X have shown i„ writing to 

Mr. Siegal and Mrs. Rosner indicating that that is really 

part of the government ■ s direct case and then proceed with 
the government's rebuttal case. 

THE COURTj Okay. You are a purist at heart. 

MR. PHILLIPS: i just won't want to confuse the 
jury, your Ilonor. 

MR. ROSENBAUM: I know I was Ute coming in> ^ 

I told your Honor yesterday I would advise the Court this 

morning whether or not D-toico would have one witness or 
rest. 

Vour Honor, the defendant D'Amico does rest. 

THE court: AU right, fine. 

Tes, Mr. King? 

MR. KING: Your Honor, I have noticed in The 
Times in the last few days several stories regarding 
indicted defendants becoming government witnesses. 

I know you appointed Mr. EUis as censor for 
all on behalf of the defendants, and as I understand it, 

Mr. EUis i, probably askin, the marshal to excise any 
reference to this trial. it would seem to me — 

THE COURT: Hold on for a minute, Mr. King. 

The marshal under the order which I entered was 

to excise all reference to any trials * ^ . . 

y civil or criminal. 
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any litigation. 

MR. KING: Outs < de of this? 

THE COURT: Anything. 

MR.KING: Then I misunderstood. I was going 
to suggest that that be excised, too. 

THE COURT: No, no. Anything involving any 
civil or criminal matters. 

MR. ELLIS: I want to say at this point your 
Honor, that I have been checking from time to time and they 
are doing the job well. 

THE COURT: Fine. 

See you back here in five minutes. 

(Recess.) . __ 
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2 

(In opcn court; jury not present.) 


3 

THE CDURT: Mr. Fisher, you are the last item on 


4 

the agenda today. Basically, I understand you are 


5 

interested in putting in three bits of testimony which will 


6 

be stipulated to by the government, is that correct? 


7 

MR. FISHER: That's correct. 


8 

THE COURT: Ali three of them basically go to 


9 

Stasi's motive, is that correct? 


10 

MR. FISHER: Yes, your Honor. 


11 

THE COURT: There was one that you started on 


12 

and I understand it is withdrawn. 


13 

MR. FISHER: Yes. 


14 

THE COURT: Ali right. You can put in the three 


is 

pieces. 


16 

MR. FISHER: Thank you. 


17 

THE COURT: Are we set to go then? 


18 

MR. PHILLIPS: Is your Honor going to permit — 


19 

THE COURT: Yes. 


20 

MR. PHILLIPS: If that is the case, your Honor, 


21 

we would like to offer two things. I brought these to the 


22 

attention of Mr. Fisher and I think he indicated he did not 


23 

object. 


24 

One of them is in connection with —if I may 


25 

have a moment, I need that piece of paper. 
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2 

THE COURT: All right. 

• 

3 

MR. PHILLIPS: Page 78 of C476, which is 

jC » 

4 

Government's Exhibit 3516-A for Identification, Mr. 


5 

Fisher is offering a portion that appears on page 78. 


6 

The government would offer the following, which appears 


7 

at the bottom of 79 and goes over to the top of page 80. 

« \ * 


8 

It is stated by a voice, but I think we can agree it's 


9 

one of the detectives or Sergeant 0'Boyle or Lieutenant 


10 

Whelan. The voice says to Mr. Stasi, "All right, so we'll 


11 

do the.best we can. You recollect as much as you can. 


12 

and based on what the facts are and what you teli us, and 

• 

13 

if the truth doesn't change you're not going to be hurt 

• 

14 

by it.” 

i 

, 

► 

15 

MR. FISHER: No objection, your Honor. 


16 

THE COURT: MI right. 


17 

MR. PHILLIPS: The other thing was Mr. Fisher 


18 

is offering from page 18 of C425, Government's Exhibit 


19 

3525-A for identification, a statement by a person who is 


20 

not identifiedin the transcript, but the government has 


21 

listened to the tape and Mr. Fisher has agreed to stipulate 

r 

22 

that that individual is Sergeant 0'Boyle. 


23 

MR. FISHER: No objection. 


24 

THE COURT: All right. 

• 

25 

• Bring back the jury. 



SOUTHERN DISTRICT COURT RCRORTERS. U.S. COURTHOUSE 



POLEV S QUARE. NEW YORK, N.V. CO 7-4510 











= 


Mrs. Rosner, I assume you rest. 

MRS. ROSNER: Yes, sir. 

(Jury present.) 

THE COURT: Good morning, ladies and gentlemen. 
You know, when you come out a little late and I say good 

morning, I want you to know we have been working out here. 
Today I ara going to prove it. 

Mr. Lopez, at this point I believe you wish to 
offer a stipulation. 

MR. LOPEZ: Yes, your Honor. The defendant Di 

i 

Napolj and the government stipulate that the United States 
Magistrate's complaint resulting from the arrest of February 

3, 1972, was dismissed by the government on or about April 1 
1972. 

With that — 

THE COURT: And that is agreed to by the 

government. 

MR. PHILLIPS: So stipulated, your Honor. 

THE COURT: All right. 

MR. LOPEZ: The defendant Di Napoli rests, 

your Honor. 

THE COURT: All right. Mr. Fisher, I understand 
that you have a stipulation. 

I , 

• MR. FISHER: A number of them, your Honor. 
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xx 





First, if your Honorplease, may this be deemed 
marked as Defendant Christiano's Exhibit A for identifi- 
cation. 

THE COURT: Sure. 

(Defendant Christiano's Exhibit A deemed 
for identification.) 

MR. FISHER: Ladies and gentlemen of the jury, 
the government and I on behalf of Mr. Christiano have 
stxpulated that this is the instrument used by Mr. Barnaba 
on the night he claims to have had his conversation with my 
Client, November 22, 1972,that it was fully operable, and 
that it was worn in the following manner: ; • . - 

The machine itself was taped to his right thigh. 
An on-off switch, this, was somehow wired under his 
clothing into his left pocket, and was operable, such as 
this. That would tum the machine on and off as well as 
the recording capability on and off. The microphone was 

taped to his body in this way andplaced somewhere about 
here. 

THE COURT: Indicating the chest. 

MR. FISHER: Yes. Thank you, your Honor. 

I would offer Defendant's Exhibit A, if your 
Honor please. 
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MR. PHILLIPS: No objecti^h. 

MR. CURRAN: No objection, your Honor. 

THE COURT: All right. 

(Defendant Christiano Exhibit A received in 
evidence.) 

MR. FISHER: In addition, ladies and gentlemen, 
the government and I on behalf of Mr. Christiano have 
stipulated that on May 24, 1973, Mr. Stasi was debriefed 
and that during that debriefing Mr. 0'Boyle spoke as 
follows to him, reading from page 18, Government•s Exhibit 
3525-A for identification, if your Honor please: 

"Frank, some weeks from now or a couple of 
months from now maybe the Lieutenant will have to teli 
Rogers what you did and they'11 evaluate that. And if 
you have done a terrific fucking job — it may not take long 

if you know the right people and do to the right things -- 

some day Rogers is going to wipe your slate clean. 

"But if you just fuck around and give us a little 

information about this guy and three weeks lat.?r you haven't 
got anything, or four weeks — you stili owe everything 
you owe today." 

That is the same 0'Boyle who testified here, 
Sergeant 0'Boyle. 

On July 10, 1973, again Mr. Stasi was debriefed. 
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Rcferring to Government's Exhibit 3513-A for Identification, 
if your Honor please, the last line of 26 going to 27, 
a voice, presumably one of his interrogators, said as 
follows: 

"Here's what you got to look forward to. 

"Mr. Stasi: Yeah. 

"Voice: A nice relaxing month or so here with 

« 

us for company, keeping good, maybe no broads but you — 

"Stasi: All right. I don't care. 

"Voice: Second, a pot of gold and an airplane 

ticket, where you want to go, and a new identity, and you'11 
be as safe as if you were in your mother's arms." 

Finally, with regard to Government's Exhibit 3516-\ 
for Identification, the debriefing the following day, July 
11, reading from page 78, if your Honor please, Stasi is 
told by one of his interrogators: 

"So now you're going to ride or fall by how 
you're going to perform for Rogers there." 

Defendant Christiano rests, your Honor. 

May this exhibit be passed amongst the jury. 

THE COURT: The Nagra? 

MR. FISHER: Yes. 

THE COURT: Sure. 

(Pause.) 
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THE COURT: Mr. Phillips. 

MR. PHILLIPS: Has the defense rested entirely, 

your Honor? 

THE COURT: It's my understanding that every 
defendant at this point has rested. is that correct? 

MR. LOPEZ: Yes, your Honor. 

THE COURT: Ali right. 

MR. PHILLIPS Your Honor, the first thing is 
m connection with defendant Christiano's reading from 
Governmenfs Exhibit 3516-Afor identification. 

Fisher read from page 78 and the government 
would read from thebottom of page 79 as follows, a voice 
saying to Stasi, the voice not being identified, but it 
has been stipulated that it's either Lieutenant Whalen, 
Sergeant 0*Boyle or one of the detectives working under 
their direction: 

AH right, so we'll do the best we can. You 
recollect as much as you can, and based on what the facts 
are and what you teli us, and if the truth doesrft change 
you're not going to be hurt by it." 

The next thing, your Honor, is a stipulaticn 
which is part of the government's direct case, not part 
of the government's rebuttal case. It reads as follows: 

"It is hereby stipulated and agreed by and 
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between the defendant* and the govornment that if the 

appropriate witnesses were called they would testify as 
follows. 

Excuse me, your Honor. i a m reading from the 

~ wrong stipulation. 

THE COURT: How about that. 

MR. PHILLIPS: Thomas Lentini or Moe Lentini 

was arrested on federal ?harges on April 14, 1973; that 
on April 16, 1973, Lentini was arraigned and bail was set 
in his case in the amount of $75,000 cash or surety; that 
Lentini was remanded in custody to the Federal Detention 
Headquarters, West Street, New York, New York, in lieu of 
Laii, that on May 3, 1973, bail was reduced to $75,000 
personal recognizance bond co-signed by Lentini's two 
brothers, Michael and Joseph Lentini, and a family friend 
by the name of Vincent Trapani, and secured by $25,000 cash 
or surety; that on May 4, 1973, Lentini made this bail and 
was released; the $25,000 bond was put up by the Stuyves- 
ant Insurance Companyand the bonding company surety was a 
deed of Mr. Trapani's. 

In rebuttal, your Honor, the government calls 
Mario Tenore. 
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MARIO TENORE, called as a witness on behalf 

of the government in rebuttal, being first duly 
sworn, testified as follows: 

THE COURT: Go ahead, Mr. Phillips. 

DIRECT EXAMINATION 

BY MR. PHILLIPS: 


Q Mr. Tenore, by whom are you employed? 

A Howard Johnson's Company. 

Q And where do you work? 

A Ridgefield Park, Howard Johnson Motor Lodge, 
Ridgefield Park, New Jersey. 


Q What route is that on, if any? is that next 
to a highway? 

A It's Route 46, Eastbound. 

Q Is that near the New Jersey Turnpike? 

A Ves, right at the exit. Exit 18 of the Turnpike. 

Q What is your position there with Howard Johnson? 
A I am the manager. 

Q How long have you been the manager? 

A Ever since June, 1973. 
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MR. PHILLIPS: 


May this be marked as the 


next qovernment's exhibit. 


(Government' s Lxhibit 109 marked for Identi¬ 


fication.) 
BY MR. PHILLIPS: 


Are you the nanager of the notel or the 


restaurant? 


A Motor lodge, the notel. 

0 I show you what have been marked Government's 
Exhibits 107 for Identification and 108 for identifica- 
. tion. can you teli us what those docunents are? 

A These are registration cards that we use. 

• Q Are those cards made out in the regular course 

of your ousiness? 

A Yes, sir. 

Q And is it the regular course of your business 

to make out those cards? 

A Yes, sir. 

Q Is it the regular course of your business to 

keep those cards? 

A Yes, sir. 

0 Do the entries appearing on those cards reflect 

transactions that occurred at or about the tine the 
e ntries were nade? 


Southern o.itr.ct court reporter*, u.*. courthouse 
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2 

A Yes, sir. 


* 

3 

4 

q Were those cards kept in your custody? 

A Yes, sir. 



5 

q Did you turn those cards over to an agent fron 



6 

the Drug Enforcement Administration? 



7 

A Yes, sir. 



8 

q When was that, do you recall? 



9 

A January 15, 1974. 



10 

MR. PHILLIPS: At this tine, if the court 

i 



11 

please, the governucnt offers Govornnent's Exhibits 104 



12 

for identification, 107 for Identification, 108 for 


-• . _ .. 

•v 13 

... identification and 109 for identification. 


. '• .1 . 

14 

MR. POLLAE: May I exanine on voir dire, 



15 

your Honor? - 


- 

16 

THE COURT: Sure. 



17 

VOIR DIRE EXAIIIIJATIOII 



18 

BY MR. TOLLAK: 



19 

Q I shov; you Exhibit 107 for identification, Hr. 



20 

Tenore, and I ask you is there anything on there to 



21 

indicate what year it was — 


/^ v 

22 

A On this particular one, no, but — 



23 

q Thankvou, sir. 



24 

A You can teli by the number. The year you 

• 

• 

25 

can teli by the number. Every regi^tration card has 


. 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


a nunber. 

Q There is more than one one Howard Johnson's 
Motor Lodge in New Jersey, isn't there? 

A Yes. 

Q As a matter of fact, how many are there, if you 

• l 

know? 

A Five, six, seven. I don't know. 

Q Is there anvthing on that card to indicate 

which Howard Johnson's Motor Lodge it is? 

A First of all, I can teli you by the writing. 
That's my assistant's writing. The entries nade at 

the bottom are my assistanfs vrriting. 

Q You have been working there since June, 

1973., right? ' ' - 'r;'., • •• • 

A Yes, sir. 

♦ 

Q So that this pnrticular thing v;as in 1973, 
right? 

A Yes, sir. 

Q So that this particular thing was in 1973, 

right? 

A Not necessarily. My assistant has been 

there for 15 years. 

Q So you have no idea what year that card was 
made out, do you? 
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A I can find out very easily. 

Q As of right now you have no idea? 

A At this minute, no. 

Q Thank you, sir. 

MR. POLLAK: May I have a conference at 

the side bar, your Ilonor? 

THE COURT:- Sure. 

MR» PHILLIPS* Before the conference, your 
Honor, may I ask the v/itness a few questions? 

THE COURT: Let' s see what happens. 

(At the side bar.) 

MR. LEIGIITOH: Judge, before Mr. Pollak goe 

X will object to 109 Corning into evidence on the basis 
that it is not proper rebuttal. I think the only argu 

ment the governnent could make is that Mr. Salley opened 
up the door when he testified. 

Hov;ever, Mr. Salley's card shov/s Hovembor 
of sone year that is not there, the card that the govern- 
ment is alleging belongs to Mr. Robinson is for June. 

So I don t think that Mr. Robinson in any wav 
opened door to his being there or not being there. 

So I v/ould object to this. 

I 

THE COURT: All right. 

MR. LEIGHTOIJ: I would also ask for a 
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voir dire, Uepending on what your Honor's ruling is. 

i 

I don't vant tlie jurv, unless I have to, to soe tha* 

I have to ask questions. 

THE COURT: I understand. 

MR. POLLAK: I v;ill join in ftr. Leighton's 

objection to 109. 

V/ith respect to No. 107, ny objection is tbat 
the witness is unable to identify the vear ol this card 
and his testinony as to where — I don't J:nov; hov that 
got on the back; that is obviously aftervards — with 
regard to location, vhich of the llovard v Tohnson's, hc is 
also unable to testify as to that. 

Furthermore, I bclieve this is not under the 
shopbook rule, because this witness, if, as I assume the 
governnent contends, this card vas in Ilovember of 
1972, this witness vas not even there. Therefore, he 

is not in a position to testify as to November, 1972, to 
lay the proper foundation for the admission of this. 

Now, with respect to No. 108 and 104, I v/ould 
object. With regard to No. 104, I object because it 

is prejudicial, showing a fingerprint chart and indicatin.ci 
his last name as an alias, and I submit that that is 
objectionable. It has no probative value vrhatsocver. 

With regard to 108, I also suggest that it has no relevance 
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and no probative value. 

Kow, on his cross e;:anination yestcrday it 
is true that Salley ctated that tho Ilo. Iu/ vras r>ot his 
signature. Ilovrevcr, subsequentl^ , on cr^ss examina¬ 
ti 011 # he adr.itted to liaving stayed at a Hovrard Hobnson's 
at sone tine after his father's death in October, 1972, 
and therefore I sufcnit that at this noint to adnit 1C3 
and 104 would only be prejudicial because there is no *.eed 
for the handv/riting analysis at this time. 

MR. PHILLIPS: Your Honor, with respect 

to 104, there is nothing prejudicial about it, because 
it doesn't show any prior rccord. The fingerprints vere 
takcn v;hen hc, as he said on cross examinat ion, volun- 
tarily surrendered himself to the officers of the 


DEA. 


So there is nothing prejudicial agout that. 


It is only redundant, the fact that the alias Salley ap- 
pears there, because he admitted he gave the narae 
Salley as an alias to the agents on cross examiantion. 

So there is nothing prejudicial about that. 

With respect to Government’s Exhibit 100 for 
Identification, he signed this at the direction of 
your Honor after, on cross exanination in the morning, 
he claimed that the signature on 107 for Identification 
was not his signature. I think the jury is entitlcd 
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to »'G allio to conparc Iiis signaturo, pa^ticuli^^l ,, in viev’ 
of his testinonv on cross examinat ion, to dctr i no 
Ui.othcr or nc he v:as telling tho truth, after having 
agreed that 105 in evidence lias his sic ituro and 104 for 
identification lias Ius signatuij. The jurv should bo 
entitled to considor thi vreight to be g.iv<- to his 
testinonv gonorallv by having then conp--"-o his known 
handvrriting against that ne gavo at tho dire :ion of tho 
court, Governnont's Exhibit 107 for iJcncification. 

With respect to the vear, T intend to 
ask the witness further guer.tions to elicit vrhat vear 
these cards represent. 

I!R. POLLAK: The witness has already testifiee 

Mr. Phillips; that he doesn't know what vear. I v;ill 
therefore object to further ruestioning along th.at lino. 

TKE COURT; Do you have any other voir 

dire?- - 

MR. POLLAK: No. 

MR. LEIGIITON; Depending on your Ilonor's 

ruling — 

MR. PIIILLirr,! I did not address nyself 

to this, your Honor. 

THE COURT; Ali right. 

MR. PHILLIPS; It seens to me this is properi' 
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admissible at this tine both as aqainst 1'arrcr. Hobinson 
and as aqainst Salley, as rebuttal ao^inst Salley'., 
tcstirnony for conpleteness, to shov.’ the t P.obinson also 
staved at this motel that was be:ng used by these people 
as a place to have narcotics transactions. 

It seens to ne it is also adniss-ble aqainst 
P.obinson even though he didn't offer any rebuttal 
t estinony as part of the rovernnenfs dircct *:ase to 
corroborate the tcstirnony of Pannirello and Provitera. 

THE COURT: Ilr. Sunden, you want to sav 

sonething? 

MR. SUNDEN: It is not related to this. 

It is just that I noticed that Agent Ilolan is seated at 
the prosecution table and I strongly object to this. 

This v/as raised earlier. 

THE COURT: He is not going to get back on 

the stand. 

MR. PHILLIPS: I don't intend to put hin 

on the stand. I don't knov/ v/hat f’r. Sunden's objection 

is. 

MR. SUTIDni: He v/as on the stand, v/asn't 

he? ... . 

MR. PHILLIPS: Yes. 

MR. SUNDEN: No. 1, initially, I asked 
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that all witnesses be encluded, and secondlv, I nor- 
sonally have vory strong fcelings that vhere ycu have 
somebody v;ho is a v»itness, v/here his creuibilit" is to 
be determined by the jury, v;hen he sits at the counsel 
table — I nade a suggestion at the beginninci of the 
trial — v/hen he sits at the counsel table hc Lecones 

f 

vested with the cloak of inpartiality that all the 

attorneys are supnosed to have, in this case the attcr..eys 

for the govcrnnent, fr. Phillips and !lr. Curran, and that 

shield is supposed to be the difference betv/een attorneys 

v.iio are dispassionately arguing a case but have no direct 

knov;ledge of it,and the credibility of the \/itness is 

I 

broken, he takes on sone of the authoritv of the cloak 
when sitting at the table. 

MR. PIIILLirr>: Since v*hen has an attornev 

dispassionately argued a case in any courtroon at anv 
time? 

MR. SUHDEU: That is a different thing. 

I have very, very strong feelings about that. I \;ould 

ask that you direct hin to leave the table and not cone 
there again. 

MR. EHGEL: I don't think a direction to 

the jury is required. 

THE COURT: I don't think so. 
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Doyou need hin here for any reason? 

MR « PHILLIPS: I wantcd to as!: ' -n sono 

qnestions, bu J - I think Fr. Fortuin han asked the ruentions 
that I vanted to ask hin and T think he han ansvered 
then con.pl etel”. 

THE COURT: Ali right. 107 and 103 vili 

be received in evidencc. 109 an to t’arren Pobinnon 
v;ill not be. 104, the fir.gerprint card, i 11 not be. 
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atal Tenore-direct 

(In open court.) 

(Governnent' s Exhibits 107 and 108 v/oro re- 
ceivcd in evidencc.) 

BY MR. PHILLIPS: 

0 Can vou teli fron looking at this card, 

Mr. Tenore, v»hat year that card refers to? 

MR, POLLAK: Objcction, your Honor. That 

is asked and ansvered. The witness stated he did not 
knov,’ the year today. 

THE COURT: He didn't have the card in 

front of hir. at that tine, I don't beliovo. 

MR. POLLAK: Ycs, he did. 

THE COURT: If he is going to say no again 


he v/ill say no again. 

You can ansver. 

Q Can you teli us v/hat year that refers to? 

- A By looking at the card right now, I cannot. 

Q You gave that to an agent of the Drug F.nforce- 

nent Administration, is that correct? 

A Yes, sir. 

Q And what agent did you give it to, do you 
recall? ..... 

A I have a receint fron then. 

Q I just want the nane of the agent. 
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l?ell, i can't renenber. 

THE COURT: n e is going to have to loob at 


his receipt. 

A Mr. John llolan and then is ChejJ.away. 

Q 'Ihen you gave it to ngent llolan did yoa tabe 
it fror.i a particular filo? 

A Yes # i did r but I don't renenber the year v/e 
took it out fror.i. 


You don't renenber,sitting there on the wit- 


ness stand? 


A i,ot right now, i don't renenber. 

Q How long would it tabe you to find out? 

A A telephone call. 

MR. POLLAE: I would object to such a pro- 

ceduro, because that v/ould be clearly hearsay. 


THE COURT: 


Yes. 


MR. PHILLIPS: Your Honor, I have no fur- 

ther questions at this time. 

I would libe to pass Governnenfs Exhibits 107 
in evidence and 108 in evidence to the jurv. 

MR. POLLAE: Your Honor, just a nonent. 


THE COURT: 


Hold on. 


MR. POLLAE: I believe there are sone nota- 

trons on the bacb of that card that nay not have been ~ 
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THE COURT: That is right. Uhy don't 

vou hold off pansing either one of them right _w. 

Do you havo any cross exanination, anyonc? 

All right, s\r, you may step uovn. 

(Witness cxcusod.) 

THE COURT: Call your next ';noss. 

MR. PHILLIPS: The goverircalls Armande 

Tognino. 

MR. WARIiER: Your Honor, nav I approach the 

side bar? 

(7it the side bar.) 

i 

MR. WARIIER: Your Honor, at this tine I 

v:ould ask that the governnent put forth an offer of nroof 
as to what testinonv they intend to elicit from this 
witness, because it is ny belief based on a reading of 
the transcript that the governnent vili seek to elicit 
only infornation that is more properlv part of their 
direct case and not be rebutting infornation put forth 
by the defendant Ccriale in his direct case. 

MR. PHILLIPS: I vould like to poir.t out to 

your Honor that on page 30 of the transcript Hr. Harner 
explicitly stated to the juryin this case that Mr. 
Ceriale vas going to tabe the vitness stand — 

THE COURT: I an not worried about that. 
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That was in crood faith, vour 

» 

I ara not sayi* - it in not. 

I an not saying it i e t .ot 

It is not ovidenc.j either. 

In light of Mr. Warner's 
representation to the jury the qovernnent wotld (a) asl. 
pernission to reooen its case to produce this witness who 
owns a barbershop on Pleasant Avenue and who knovs Ccriale 
by the nar.e Joo D., the nic}nane that lir. Stasti qave on 
direct examination. - - 

Further, it v:ould offer this witness in 
rebuttal of Mr.Ceriale's defense that he was never known 
as Joe Red and therefore Mr. Stasi was naking up the fact 
of his aealings with Mr. Ceriale. 

I would subnit it was proper rebuttal testinony 
in light of the defense put — 

THE COURT: That he was hnown as Joe Red. 
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Honor. 

THE COURT: 

MR. PHILLIPS: 
in good faith. 

MR. WARNER: 
MR. PHILLIPS: 
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MR. WARNER: This barber is going to testifv 


that hc was Joe Red? 

MR. PHILLIPS: No, Joe D. 

I would further subnit it ‘s proper in light of 
Mr. Warner 1 s representation that Ceriale was going to take 
the stand as part of the government’s direct case. 

I would cite for authority, your Honor, the 
case of United States v. Sweig. The attorney for 3weir 
stated to the jury in his opening that Sweig would take 
the witness stand. As a resuit, the government didrft call 
certain witnesses. When Sweig rested without taking the 
witness stand, the government asked Judge Frankel for 
permission to reopen its case and call the witnesses it 
didn't call and Judge Frankel permitted the government to 
put in two days of testir.ony that they were going to ?ut in 
on direct but in view of Sweig's representation to the 

jury they did not put on. 

MR. WARNER: There is a very crucial distinction. 

When Mr. Phillips had Mr. Stasi take the stand and say that 
my Client was Joe D, I didn't even cross-examine him, 

I never contestcd it, your Honor, and it has never been 

contested. 

MR. PHILLIPS: I submit this corroborates Stasi 
that he is known as Joe D. 
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THE COUP.P: /?hat has it to do with rcbuttal? 

You were tho purist. 

MR. PHILLIPS: Ny argument is that it was part 
of the governm.ent's direct case and the Avernir.ent would 
as* permission to opon its dire».; case becuuse of Ceriale's 
failure to take the stand as represented bv *!r. Warner. 

THE COURT: No. 

MR. PHILLIPS: It was further Ceri e's defense 
that he was a hard-working nan and Mr. Wa_*ner is going to 
argue that he did not spend as manydays and as much tine as 
contended by the governnent through the tsstimony of :ir. 
Stasi in the barbershop and this barber is going to testify 
to the contrary. There aro two or three witnesses that 

he produced showing he was a hard worker, he worked so hard 
that he didn't spend that much time at the barbershon. 

THE COURT: Oh, no. He worked on shift, so what 
is the difference. 

i 

(In open court.) 

iHE COURT: Mr. Phillips, I believe that you 
are withdrawing the offer of the gentleman whose namc I can't 
pronounce. 

MR» PHILLIPS: Yes, I am, your Honor. 

THE COURT: Ali right. 

MR. PHILLIPS: May we approach the bench? 
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THE COURT: Let me get the cie*"’:. 

(Pause.) 

(At the side bar.) 

MR. PHILLIPS: The governmenfs rebuttal ctsc is 
finished, with the excoption of Mr. Curran's witness. I 
think he told vou he couldn't be here until this aJternoon. 

With the exception — 

THE COURT: I am not even sure that Mr. Curran 
has such a witness. 

MR. PHILLIPS: Assuming he has such a witness. 

The other thing is that this card relates to 
1972, which the government intends toprove one of three 
ways; either through the testimony of Agent Nolan that 
this person, v;hen he gave the card to him on January 15th, 
took it fron a file marked or box marked 1972, or through 
a stipulation or through bringing another witness that we 
can produce by this afternoon. 

THE COURT: Let us get the jury out of here riqht 
now. That is the first and most important thing. 

.MR. PHILLIPS: Sure. 

(In open court.) 

T1IE COURT: You didn't have a break this morning. 
You are going to have one right now. 

Mr. Marshal, will you escort the jury from the 
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Everybody else plcase be seatcd. 

(The jury left the courtroom.) 

THE COURT: Unfortunately , we h ve reachod one 
of thosc iiiacuses which occur bccause we r-an't concrol thc 
world about us. 

I gather that there may be one oth^r govemment 
rebuttal witness, but he will not be here unt. 1 about 2 
o clock this afternoon. It is unfortunate. These things 
happen. 

In view of the circurastances, I guess we are 
just going to have an extended luncheon break. 

Have a pleasant lunch. 

(Luncheon recess.) 
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apter; iooh rr.r-rio:i 


( 2:00 

t 

(In open court; jury not prcscnt.) 

HR. Riai.-LVIs If the court please, I ”oulci 
like to nake an applicaUion for a statonent rt least. 

Your honor, tvo ciays c. 70 a v’itnoss * lio terti— 
fied # a detcctive or fornor dotectivo, illinn. jr e 

vas a confidentia! invrrtieator «--ith the attorney genere. 1 
of tho State of !Jov/ York, One hour nftor V»av5nn 
this courtroom hi3 enplovor roccivrd a tolcphono call 
from Mr. Curran and now Ilr, fullins in no longor onplovod 
with the attorney general of tho Stato of Hau York, 

I find that highly improper, if not an intimi.- 
dation of all the witncsr.es in this case, I don't 
know what other veitnesses these defendantn could have 
producet if thev are coing to l;e intinidatod by 
this kind of nethod, What happens if v:e v/in, do 
we all get indicted? 

* 

MR, LEIGIITON: I hope not, 

HR, CURRAMs May I replv? 

•THE COURT: ?es, 

MR, CURRA.7: dithout anv histrionios on it 

I will be glad to relate e;;actiy v?hat transpired. 

This office, the United States Attorney's Office 
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has a policy, as I bolicvo ali enforconent and law officcrs 
do, that if soncono fron r.r' office is called to bo a 
character v;itness ve obviouslv havo no objectior to that 


if he wants to ' a a character witness. 


Vve ha ve a rulo 


though that if it involves a matter v»ith ^nother acjency 
of the governnent the person is equired tr notifv his 
superior that he has bcen ashed to testify, rlnply to teli 
hin that fact. 

In this particular case I war.ted t < - do tvo 
things: I vanted to na);e absolutelv suro that this 

witness was indeed a confidential investigator for the 
«ew York State attorney general. I felt I hau a right 
to do that. I called Judgo Lefkovritz and spoke to 

hin: briefly and said the nan had appeared and ashed hin 
if he vrorkcd for hin. Judge Lefkowitz said he didn't 
know if he workcd for hin or not; he said he v:ould chock 


it out. 


Ile called ne back and he said he did indeed v/ork 


for hin, and Judge Lefkovritz said he had a firn rule that 
anyone working for hin advise his superior in any kind of 
a case, character witness or otherwise. 

I nade it vory ciear I was not connlaining in 
any way about anyone appearing as a character witness or 
any other kind of a witness, except I told hin that our 
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policv vas one of notification to his officcrs r.hould tho 
tables hc turr.cd or rcvcrced. 

I havo no jtnovledye as to vhether *ir. ' u 115ns 
has hcor rolicved of his position or not. t M a-*- no rc- 

ouest of any kird, direot or indirecu, expre-s or inplied, 
to Judge LefJ-ovitz that any disci;;,linary action bc takcn 
or any rctributicn of any kind. : 

nn. RIC1I!!AIJ: If the court pleases, anv sujh 

rule or regulation is clearly unconstitutiona}. A nan 
has a right to testifv. 

MR. CURRAN: I nevcr said he didn't. 

P.R. RICIIII^H: it is rny undorstanding tliat one 

of the officcrs vho testified on behalf of ::r. Dillapoli, 
after testifying on his behalf, he vas fired fron his 
j°b and in addition vas subpoenaed to the grand jurv. 

Then the no the r of Ilarry Pannirollo, she vas subpoenaed 
to the grand jurv. Then Mr. TolopkaVs car is expropriatec 

from hin and nov/ this hanpens. What kind of tactics 
are these? 

We have lived together for seven weeks. Ue 
have gone through Virtual hcll together. jjow this 
is nonsense. l!ov; can these men have a fair trial if 
their v/itnesses are go*ng to be intinidated? 

flR. CURRAU: Your Honor, just one bricf 
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CraC " f ' 1 nS ™ r ' Q ,,r - ,Uch ™» i- to fomor 

OStOCtlV °' th ° ,: .- * -dorntand eivUian. 


purdis. 


Your Honor sav» Vr 

* urais and your Ilcnor hau 

SO " thin5 t0 “ LOUt There hes heen 

no «tribution bv thiE officc of any );in(] ^ ^ 

1 - UnderStandl " " - - — ^ore e ^ jurv av ,„ 
before that hearin, and , have no ^ ef ^ ^ 

happenod to hir. in • 

the Polico Uepartaent, oxcept I |,avo 

heard ho is no lon 0 or a polico officcr. 

This Office hac! ahsolutelv nothi, k; to do, 
to dato at loant ll 

' ' ith any acti °n against >;r. .s pur<Us . 

NR. RICIIMi\!J: y nnr .. 

Vour honor, I ,,-ould ask at thia 

tino to have a oontinuanco until .Monday norning to 

Ptoduoo ;uU ins and lot the jury drav, thoir own oon- 
clusions, and the hasin for that, sir, i. if !Ir . Curra „ , 

oan bring out fron Joo Sharp., „ifo that sho felt in- 

timidated by i; r . Pugliese, certaini, 

tainly ve can show the 

pressuros that ve are receiving. 

. fm# CURRW,! Your iionor, i have no 
THE COURT: Ho. 

PR. CUKiuuj: i have no objection to that, 

bUt 1 '' nnt t0 nerV ° n ° tico nov * ^ that is perrnitted .1 
at nomo to Pi.-loc. Attornoy General Lefhowitz in OOU rt. 
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MR. ROr.HHDHEG: Good, bring hin in. 

J !R. I IMiRR: That is the Lcst ilenl i have 


hcard, 


THE COURT: 
n.R. Finn:r.: 
THE COURT: 
but I don't. 


Cone on. 

Agreed, vour Honor. 

Hold on. You fellows night agrec. 


MR. EISHER: In fact, ve are villing to hctve 

Judge Leflovitz vithout the other vitness, your Honor. 

THE COURT: Uo, no. It is not evcn an 

elcction voar. 

MR. POLLAK: It certainlv is, Judge. 

1HE COURT: I.o, no. Ali right. Let 

us stop. 

MR. RICIHLAU: Your Honor, this should not 

be done in the spirit of levity. 

T11E COURT: I an not doing it in the spirit 

of levity. You are doing it in the spirit of attenpting 
to cause sonething as a causc celebre out of sonething 
v/hich happened v/hich lias nothing to do vith this trial. 

MR. RICIIjIAII: i don't acccpt that, your 


Honor. 


it or not. 


THE COURT: i don't care whother you acccpt 


SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTMOUSE 










gta 


4413 


I.'o nro r.ot qoing to htvc anv — i underntand 
' OU r ’ ilde a «tatcnont. That is £inc. T ha ’oos r.ot 
V ave any effoct vhatsoever on this casc. 

As to the other things which you claim in 
sone v*ay intinidated vitncsse. i haven*t soen an'- in- 
tinidation of vitnesses. v ou called a” the oncs, 

apparently, that you wnnced, you restod. and that is ali 
there is to it. 

This is not qoing to be a sit:ation vhere you 
are qoing to have your ca):e and eat it too. The 

folio,,«,« hero. Tf he i, ro):e r , cno rule of the 

general's, that is up to the attornev oeneral. I 
couldn't care less. He testified. 

I understand that there is going to be a ro- 
argurent in connoction or a request for reargur.ont vhich 
I said I v/ould listen to in connection v;ith the testinony 
of one of the witnenses that I havoFnot pernitted on this 
point, and that affects, I guess, vou, Mr. Uarner. 

Let us hear it. 


t 
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[ ■ 1R * PilIL ^I^S: Your Honor, i , >n 't add a lot to 

What 1 Said thisrornin 9- but it soooc .-Icar that tho 
testinony of Mr. Tognino to the of;cot afc ^ 

Ceriale went by the nicknane of Joe Dean and spent a 
considarable anount of tine at Mr. Tognino'., barbershop 
at 320 Pleasant Avenue, the sane barbershor that Mr. 

Stasi was referring to, i, relevant ln case 

it corroborate, what Mr. stasi said. it is relevant both 
as rebuttal testinony to the defense witnesses produced 
by the defendant Coriale to the effeot that Mr. Ceriale 
was a hard worker and workcd very diligently and, in faot, 
that is what one of the witnesses testified to, that he 
was a very hard worker. We subnit this would rebut that 
much of the defendant Ceriale's case. 

In addition to which, we would ask leave of tho 

Court to pernit the governnent toproduoe this evidence as 

part of its direot case, particularly in view of the faot 

of Mr. Warner's statement to the jury that Ceriale would 

be on the witness stand before the jury, in other words, 
would testify. 

There is a long line of cases which hold that 
it is permissible for the Court to pernit the governnent 
to introduce a, rebuttal testinony evidence which would 
bo proper in its direct case. Here this is even a 
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different situation where tho ciefonso counsol ropresented 
to tho Court, to the jury and to tho govcrnrnont' that his 
clior.t was going to take tho witncss stand, . .id I \.wuid 
point to the authority of Judge. Frar' el in United States 
v. Sweig where Sweig's attorney stated that his Client 
was going to take the witncss stand and when he dicn't the 
governnent was permitted by Judge Frankel to introduce two 
full days of testimony after it had rested its case. 

TUE COURT: Mr. Warner? 

MR. WARNER: Your Honor, I will answer that if 
yoa_ Honor fecis it is necossary, but X scon to navo heard 
the same arguments I heard fron Mr. Phillips at the side 
bar. 

If your Honor feels the sane way, then I will 

sit down. 

THE COUR": Go ahead, sit down. 

The entire defense case, from what I gather, 
is not only tc say that this nan was a hard-working nan, 
but also that he was not known as Joe Red. In effect, 
to now come up with a new nickname that he was known as 
Joe D or Dean, v/hatever it is, is not going to in any way 
rebut the defense case. 

To reopen the case to put it in now, to the 
best of my knowledge, is not going to help the governmenfs 
case. The fact that the man might have spent an awful 
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[ lot of tiw in a barberohop in „o „ay contradicta tho Jact 
that a shift workcr vas a hard vorKor on a shi and w hen 
hc was off hi- shift ho could have snent tine at the 
barbershop, at the pool haU or any pia. he pleascd. 

Under the circur.stan.es, I don-t fcel it is 
eitherpropcr robuttal or of such probative -,i ue that I 
should pern.it the ,overnn,ent to reopcn i'. case . 

I understand you have one more roL .tal 
witness, is that correct? 

MR. PHILLIPS: We have two exhibita that wo want 

C “ Sh ° J ^ th ° jU1 ' y ' pursuant to a stipulation 

POUak and 1 havo “terod into that Governmenfa 
Exhrbit 107 refers to tho year 1972. 

1HE COURT: The only reasqn I didn’t let you 
Show it before was I hoped that you could clean up the 


back of it. ' 

MR. PHILLIPS: I will, if x 
from tho clerk. 


can have a black oen 


THE COURT: Mako sure ^11 ..... i • 

sure all writmg on the back 

of that is covered. 


MR. POLLAK: Might I mak 


back? 


e a suggestion as to the 


I would have no obicctinn t-o 

jcccion to tho government sub- 
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ve won' t havo to havc the back and havc e-qunents an to 
vhcther it in totnlly oblitcratod or -"t. 

THE COURT: I don't rea 1 ly c a. If you havo 
a handy Xerox machinc, fine. Unfv.rtunatelv, unlik_ tne 
advertiser/.ents, v;e don't havc ono that roll 3 rrora courc- 
room to courtroom. 

MR. PHILLIPS : I think the jury ■» s entitled to 
see the original and I don't see any problem in Crossing 
what is on the back out. 

MR. POLLAK: May I see the back? 

MR. PHILLIPS: The wcrd "Sallcy" vas put on the 
top here. That is not the agent's inarking. The agent's 
marking is down belov;. I will point it out to Mr. Pollak. 

THE COURT: Go ahead. 

flR.POLLAK: I subnit there is sone question 

as to — I dorft know and my recollection is that the 
witness vas not shown the back at all, so I would assune 
that he did not see it, so I would ask that the entire 
back — 

THE COURT: Is it just as easy to cross all the 
v/riting out on the back? Why don 1 1 you do that. 

Other than that, do we have a witness to call? 
Mr. Curran, do you have a witness to call? 

MR. CURRAN: Yes, your Honor. 
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MR. PHILLIPS: Beforc we call the witnass, I 


• 

2 

would like to Show this to thc jurv first. 


3 

THE COURT: All right, qet it dono. . 


4 

MR. CURLEY: Judge Duffy, at tho ''"enk I '\ive 


5 

two mattcrs beforc Judge Tyler. .1 mav not be in court when 


6 

court resumes. Mr. Richman will cover for me. 


7 

THE COURT: I firmly suspect, M l. Curley- that 


8 

we are going to be throughby any break. However, I assume 


9 

you have not given up on the former motion you havo sub- 


10 

mitted. 


11 

i 

MR. CURLEY: No, certainly not. I thought that 


12 

may be dono on Monday rather than today. 


13 

THE COURT: Why not today? 


14 

How long do you figure you will be before Judge 

: 

15 

Tyler? 


16 

MR. CURLEY: That is a scntence calendar and 


17 

I have three of twelve cases. One case will be very 


18 

brief. I have other people from my office who will be 


19 

there on other matters. 


20 

THE COURT: All right. 


21 

(Jury present.) 


22 

THE COURT: Ladies and gentlemen, when we broke 


23 

this morning certain exhibits had just bcen received in 

• 

24 

evidence. The government would now like you to take a look 


25 

at those. 
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Go ahuad, 1-5 r. Phillips, hand t!;on to the jury. 

MR. PHILLIPS: Your Honor, it has bcr stipulate.';, 
first, betv;Gcn Jie government and ^efense counsel that 
Government 1 s Exhibit 107 nov/ in evidcnce ..elates to the 
year 1972. 

I would like to show the jury G<" minent's 
Exhibits 107 and 108 in evidence and also i"'5 in cvidcncc, 
which they did not see yesterday. 

THE COURT: Let me see Government's Exhibit 105 
before you show it to the jury. 

MR. PHILLIPS: Yes, your Honor (handing). 

(Pause.) 

THE COURT: Ali right. 

MR. POLLAK: Since the jury is going to be 
seeing exhibits, your Honor, I rccall yesterday, also, 
that I asked for permission to have them see Exhibit A. 

THE COURT: Yes, let them see it. 

MR. PHILLIPS: Your Honor, mav Mr. Rosenberg 
and I approach the bench? 

THE COURT: Yes. 

(At the side bar.) 

MR. PHILLIPS: I just want to make sure it is 

on the record. 

\ 

I don't know whether we finally disposed of our 
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offer of Government' r. Kxhibit 357-1 and Mr '.oscnberg • s 

« 

request for a Wade hearing. 

MR. ROSENBERG: I indicased t Mr. Phillips 
in the event no additional testimony ccmes in — 

THE COURT: That is what you sai ! this ir.orninq. 

MR. ROSENEERG: In other words, 4 -he o^fer of 
the government oxhibit, I object to it ar hr -ctofore 
and this Court granted ray objectior.. 

Ifyou don‘t reverse yourself, then I aro going 
to rest with respect to the Wade hearing. If you do 
reverse yourself -- 

THE COURT: You roean to say you are going to 
withdraw your request? 

MR. R0SEN3ERG: Yes. 

THE COURT: I aro not too difficult or too 
stubborn, I hope, but there are rare cases when I reverse 
myself. This is not one of thero. 

I recoqnize the governroent had an interest in 
putting in tnat exhibit, but I did not permit it at the 
beginning and I have no intention of reversing myself. 

MR. ROSEiJBERG: Ali right. Then I will rest 
with respect to the Wade hearing. 

THE COURT: You are withdrawing your request? 

MR. ROSEIJBERG: I aro withdrawing my request 
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with rcspect to the Wade hcsarinq. 

TI1E COURT: Ali rirjht. 
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(In open court.) 

(Pause.) 

1IIL COURT: Ali right, Mr. Curran. Call your 


next witness. 


*4R. CURRAN: The govurnment calls Arnold G. 


Visnale. 
ARNOLD 


G * Vis M A L E, ca'.ad as a witness 
on behalf of the government, in re.. ..ttaj., 
being first duly sworn, testified as follows: 
1HL COURT: You may inquire. 
hR. CURRAN: Thank you, your Honor. 

MR. RICHMAN : Your Ilonor, may I have a side 


bar on this? 


THE COURT: It you insist, sure. 

(At the side bar.) 

MR. RICHMAN: Your Honor, this is a man from the 


Department of Motor Vehicles. 


THE COURT: I don't know where hc is fror.i. 

MR. RICHMAN: If- says on his shoulder "Department 


of Motor Vehicles." 


THE COURT: i couldn't see. 


MR. RICHMAN: Apparently this is with reference 
to the car situation with Mr. Tolopka. 

I * 

I made my references concerning the nature of 
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this, thc pcmi cr, ibi 1 i t y 
your chanbers. i believ 
cnothor crine which hns 
particular caso. 


of this ovidencc 
g if anything his 
no probati \2 va. > 


yostorday in 
is ovidenco of 
in this 


••Ir. Tolopka has r.ot becn charaed 
crino and possession of stolen proportv in 
is no indication of character undo*- an" oir 


v:ith any 
".nd cf itsclf 
'imst ancos 


Without knowledge of the defendant hlnsolf or the person 
himself. There has been no showing of knowledge and 
should there bo an attompt to show knowledge, of course, 
it wouid be another case entirely. 

THr. COURT: i have no idea what this man is 


going to testify to. 


MR. CURRAM: Your Honor, may I be heard brieflv. 
THE COURT: Yes. 

MR. CURRAM: First, for the record, I wouid 
suggest that possession of stolen property might go to 
character, but that is not the point hero. 

I have no intention of eliciting frorn this witness 
any testinony about a stolen vohicle. 

THE COURT: You don't? 

MR. CURRAM: I do not. Ifs pure rebuttal 

testinony. 

THE COURT: AU right. Lefs go. 

» 
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Q Mr. Vismale, by whom are you er^loyed? 

A By thc New York State Department of Motor 

Vehicles, Bronx District office, 2265 East T.eiront Avenue, 
in the Bronx. 

Q For about how long, sir, have you ’ een so 
enployed? 

A 13-1/2 years. 

Q Will you pleaso teli us your present position 
with that office? 

A I am a Motor Vehicle license examiner. 

Q Mr. Vismale, or Inspector Vismale, in connection 
with your dutios as a Motor Vohicle license examiner is 
one of those dutios the mahtaining of records with respect 
to used car dcalerships and the names of used ear dealers? 

A Yes, it is. 

Q And these records are maintainod under your 
supervision, among other people? 

A Among other people and myself, yos. 

Q Are these records required by law to be nain- 
tained in Bronx County? 

A Yes, they are. 



Southern district court reporters. u.s. courthouse 










Vismale-direct 
Q Inspector Vismale, did 


44 2 4 


you pursuant to a 


subpoena request of the qovernment examine the . _cords 
on file in youi office for the yoer 1970 with respect to 
a used car dealership caMed Fair Motors, F-a-i-r Motors? 
Yes or no. 

A Yes, I did make an inspect i on-c ho records. 

MR. FISHER: If your Honor pl c.-e, on behalf 
of the defendant Christiano I would respectfu^^y ask the 
Court for a limiting instruction. 

HJi,. COUR1: I don 1 1 know where the testiroonv 
is going yet. 

MR. FISHER: He said Fair Auto. 

MR. CURRAM: Fair Motors, your Honor. 

THE COURT: Apparently, fron wherc I understand 
this testinony is going, it has nothing whatover to do 
with any of the defendants on trial except perhaps for one 
and it is not to be considered as to any of the other 
defendants on trial. You understand that? 

Ali right. Go ahead. 

DY MR. CURRAM: 

Q ^ think you testificd, Inspector, that you did 
make such an inspection of the records? 

A Yes, I did. 

Q Did you find the nane of any usc d car dealership 
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hp Vismale-dircct 

listed by thc nano Fair Motors for tho year 1970 in Dror.x 
County? 

A No, thcre is no such dealor u. '■•r our records 
of the nane of Fair Motors. 

Q That is for tho year 1970? 

A For the year 1970. 

Q Or any tine thcroafter? 

A Any tine thereafter. 

Q I believe you testificd, Inspector, that dealors 
or principals are also required to registor with vour office, 
is that corroct? 

A Yes,it is. 

Q Did you search at thc request of the governricnt 
pursuant to subpoena for the nano of a Mr. Fair, F-a-i-r, 
or even F-a-r-o, for this same period? 

A Yes, I did, I did search the rocords for 1970 
for the name Fair. 

Q Did you find any such Mr. Fair registered as a 
dealer? 

A No, I did not. 

MR. CURRAN: Your Honor, I have one additional 
question of this witness, but in light of the last side bar 

mignt I approach the bench. 

THE COURT: Sure. 
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4/126 


(At the side bar.) 

MR. CURRAN: Your Honor, so that thorc can be 
no possiblc qucstion of misleading, I said before v hat I 
had no intention of clioiting anything about a stolcn 
vchicle. I just want to make triply sure that there was 
no inisunderstanding either with your Honor o r v/ith ,!r. 
Richman. 

What I do intend to elicit fron tlvs witncss nov/ 
is that he has checked the records of P & J, which is the 
other company nentioned by Mr. Tolopka, the cornpanv he said 
he bought the Cadillac from in October or Hoveiiber of ld7^, 
and that there is no record of a sale of a Cadillac to Mr. 
Tolopka. 

MR. RICIIMAN: He has checked the records? 

MR. CURRAN: Ycs. 
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• 

MP.. P.IC1I. ’A!I: That in not truo, Mr. Cur rari. 

3 

Fhnll i toll you »»hy? I» & j isovncd bv r - 0 r Leporo, 

4 

v *° y° u had ^ y°ur offico yestcrday, and you didn*t 

5 

| chcc): any rccords, you took his vord al^ne. 

6 

fR. CUPRA??: .Mr. ichnnn is nov: tollina no 

7 

vdiat this vitness knov.’p. 

8 

; Undor law all such sales have to bo reportod _ 

9 

THE COURi': All sales of usod r rs? 

10 

MR. CURRAM i All sales Y'j r used car dealer 

11 

irust be rtported to the Bronx office. He has gone 

12 

through all the P f< J used car sales -in the year 1P70 

. 13 
• 

and he is prepared to testify under oath that there is r.o 

14 

recore of a P & j sale to a Bcnjanin Toloph.a of any kind 

C 15 

of car. 

16 

That is all I an saying, Mr. Pichnan. 

17 

MR. RICIIUAM: But neither he nor you choeked 

18 

Mr. LcPore's records yourself. 

19 

MR. CURRAM: I have checked the official 

20 

records, your Honor, and this is the official custodian. 

21 

That is the testinonv. 

22 

There v/ill be no roference to anv stolcn 

23 

vehicle. This is pure rebuttal as to v/hat Mr. Tolopka 

• ' 24 

said. 

25 

THE COURT: All right. 
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f!R ‘ RICI,f! ™* * vdll raiso v objoction at 
tho proper tine, your Honor. 

(In opcn court.) 

BY .MR. CURPJMI: 

° ' r * v i3nale f aro reports ronui-er. to ho na do 

by used car dealors, liconsod used car cTerlers, of all 
salos to your offico? 

A YoS ' they arc ’ Thc dealer i» rcuirod UP on 
the Sal ° ° r transfer o£ 0 vohiclo undor his control to issu 
a doeunent knoun as an MV-50, cortificato of salo, tho ori- 
fjinal copy to 1« yivon to the purchanor, the ronainin.j 
duplicatos to !>o forvmrded to the Bronx district office, 
or vhatever office that May control that doaler. 

0 But your offico would cover sales in the nronx? 

A Yes, sir. 

° nr * Vlsmale ' clid Y° u pursuant to subpoena regues 

of the governnent exanine the I!V-5wS as to all sales 
by P& j Auto Sales in the year 1970? 

A Yes, I did. 

0 Did you find any record of a car, Cadillac or 

otherv»ise, being sold by P & j to a nan naned Renjanin 
Tolopl:a? 

A 1 here is no listing for that nane in our 
records. 
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TI!H COIP.T: Po you have the fom hero? 

Co ahcad and looh. 

A It’s a b/d/a. 

Q In other vords, j.t is not a Corporation, it 
in individuals? 

A That 1 s right, sir. 

Q Did you check the namcs of the individuals of 
P & J? 

A No, I did not at this poirt. 

Q Then you v.’ouldn't know if the individuals in 
P & J ray have sold the car and recordcd the salo v.r.der 
their nane, is that corrcct? 

A As a dea 1 er he vould hc rccuired — as a 
dcaler he would be recjuired by law to j.ssue an nv— 50, 
cortificate of sale. 

0 Yes. The certificatc of sale v;ould have 
necessarily !'oon filed under his ovn nane if he didn’t do 
it under the d/b/a nane? 

A Then his nane vould have to shov on the corti¬ 
ficate of sale as being sold fron the company to an in— 
dividual, vhich vould liave to be hin. 

THE COURT: Let ne lead a little bit, if 

you don't nind. 

* Let ne suggest to you that I an a partnor in 
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a d/b/a auto sales. I have ny oun car and i don’t 
soli the car throurrh the auto dealernhin, r soli j 
ladi/iduallv to sonebody else. Do I have to file 01 
of these :tV-50s? 

THE V7IT:JIJRSs Yes, sir. 

Q Do you have to put the narae of t^e Corporation 
or the d/b/a on it? 

A Yes. You v.-ould have to put t.-.e narae of the 
corapany and to whon you sold it. 

Are you suggestimj that if i had a car nyself, 
an thG court indicated to vou? and wanted to ne 11 it to 
rr. Curran I v/ould have to put the nane of the conpany 
v’hich I ara a Principal of? 

MP.. CURPAJ: i object to that, your Honor. 

That is not v»hat he suggosted at ali. Ile is 
testifying about used car doalers. 

THE COURT: I understand that. 

it dovn. 


Let ne cut 


Does this apply to individuals other than ur.ed 
car dealcrs. 

xHE UITUESS: WJiat are v/e talkinq about, sir? 

THE COURT: The MV-50. 

THE WITNESS* A dealer, if he had trar.sfcrred 
a car under his control and registered as a pronerty of 
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the '-lealer, any tine he transfers that vehi 
an MV-50. 


•1432 

cie hc nurt us 


THE COURT: 
step farther. 


Ali right. 


a talo it one 

Is an intlividual -.elling a used car 
to sonehodv reouircd to file an M' r - 50 ? 

THE WITHBSS * Individua 1 o,ner v,ho i. not o 


dealer? 


THJ3 COURT: That' s right. 

THE WITliESS: May transfer the car if it is 

previous to 1973 on the registration. 

THE COURT: Uithout filing an .iV-50, right? 

Yes, sir. 

Mo further guestions, 

Ali right. 

I have a fer questions, if i 


THE WITUnSS: 
MR. RICII.MAE: 
THE COURT: 
MR. EI.LIS: 


may, 


THE COURT: Sure. 
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c ros 5i exat matioh 


RY '\l\ ULLIS: 


^ ^ r * ''ismalc, could you teli us the procedure 

vou follomed in naking this se^rcli? 

?IR. CURRAM: VLhic'' soarch ar._ v/e talking 

about now, your Honor? 

TII12 COURT: \.’e havc throo cf Jiem. 

IIP. CURRAM: That's corroct. 

IIR. ELLI5: Let me see i_' i can narrov; iv 

dov/n for a little bit. * , 

0 The nearch for Pair Motors. 

A Yes, sir. Vte J:eep a record of ali deniora 
v.-ho aro licensed in our district. Me have then filcd 
in the Inspectors Unit. T7c have another section, the 
Dealei.s and 7».uto Echool Unies, v,’here va hecp a rinster 

file. 

I v:ent through Loth files this morning. V.’e 
do not have a Fair Motors registerod in the Dron:;. 

Q What is your district? 

A The Bron>: district, sir, the Bronx Uorough, the 
Dorough of the Rronx. 

Q Did you find registerod in your agencv a Jirmy 1 s 
Used Car Ix>t? 

» A V7e are talking about another dealer. Yes, 
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2 

there is a Jinny' s Used Car Lot registered in our 


3 

office. 


4 

Q And vas Jinny's Uscd Car Lot registered in 


5 

1970 or 1971. 


6 

A I bolicve thcy wcre, sir. 


7 

Q Do you fcnov/? 


8 

A I do not knov; for sure. 


9 

f) Did vou cone acrocs the nane John Barnaba 


10 

registered in your agency? 


11 

A I did not checl: that nane, sir. \.’c have 


12 

thousands of nanos. 


13- 

Q In the courso of your exhaustive scarch 


14 

did you cone across the nane John Barnaba, if you recall. 


15 

sir. 


16 

A No, sir, J don't recall. 


17 

Q Thank you. 


18 

MR. EL.LI3: No further questione. 


19 

THE COURT: Does anybody elsc v/ant to inquiro? 


20 

Ali right, Mr. Visnale. Tht.nk you vory nuch. 

• 

21 

Step dovrn, please. 


22 

(Witness oxcused.) 


23 

THE COURT: Any other witnesses ? 


24 

MR. CURRAN: Your Honor, the govcrnncnt 


25 

rcsts its rebuttal case. 
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THE COURT: AH right. 

Is thcre any surrebuttal? 



I guess both sides rest. 

Ladics and gentlenen, please. Uow that v:e 
are finished with the evidentiary part of the case, don't 
start deliberating even inside your ov/n hcad. Keep 
an opcn nind. Please keep an open nind. 

There are a number of other things v/hich are 

going to happen which noed to happen for vou to intelligent 

* 

ly deliberate about this case. 

You are going to hear the sunnations, the clos- 
ing arguments of both sides. Those are intended to help 
you in your delibcrations. They set forth the contentionr; 
of the various parties. 

You are also going to hear a charge fron me. 

In that charge I an going to teli you v;hat the lav; is. 

Only after you hear that, only after I give you the go- 
ahead signal, should you start to deliberate. 

Please keep an absolutelv open raind. 

We are going to start sunnations at S:45 on 

flonday. 

Mr. Marshal, v/ill you escort th' jury from the 
roon, please. Everybody else renain seated. 

(The jury left the courtroon.) 
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TIIE COURT: Ali right, gentlenen, I under- 

stand the order of defenSe sunnation vili bo thc reverse 
order of the indictrnent — i think there is one svritch — 
subject to future svitehes. The onlv thing is i want 
you to teli ne before vou do it so I don't call on one man 
and soneone else stands up. Not only do I look silly, 

you look even v;orse. 

Mr. Lopez was good enough to give ne a copy 
of the order of the defense sunnation. Mr. Pollak, vou 
start off at 9:45 on Monday norning. 

I an suggesting to all counscl that you 
confine vourselves to the record. All right? I don't 
want incorrcct statenents, because I don't want to 
adnonish you in any v;ay. 

I3y the way, I have been hopefully relatively 
patient during this trial, or I tried to be, and I hope 
that my patience is not tried in sunnation. 

I believe sunnations are argunent. You are 
advocatos. Dut I don't believe that it should pass the 

realn of reality. 

I would assune that everybody here wants to nake 
a notion for a judgnant of acquittal based upon the entire 
case. Is that correct? 

MR. LEIGIITOH: Yes, your Honor. 
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MR. PANZER: 

Yes. 

MR. FISHER: 

Yes, your Honor. 

MRS. ROSNER: 

Yes. 

THE COURT: 

Does everybody vant 

MR. SIEGAL: 

Yes, sir. 

THE COURT: 

x knov you do, Mr. 


I knov; Mr. Curley does. 

All right. 

MR. SIEGEL: Excuse me, your Honor. M a v 

^ * 

I approach the bench for one second off the record? 

THE COURTi All right. 

Mr. Siegal, you v/ant to. Let me see who else 
does. . _ _ 

Mr. Rosenbaum, you said you wanted to? 

MR. ROSENBAUM: 1 Yes, please, your Honor. 

Very short, your Honor. 

THE COURT: Mr. Sunden? 

MR. SUNDEN: Brief argument. 

THE COURT: Mrs. Rosner? 

MRS. ROSNER: No, your Honor. Thank you. 

Your Honor, for the record, ve nake a motion, 
but v/ithout argument. 

THE COURT: Absolutely. For the record, 

you have made a brilliant argument. 

V» 
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Actualiv, I don 1 1 know whether vou peoplc 
rccognizc vhat I arn doing here. 

MHS. ROSUER: I do, your Honor, and I 

appreciate it. 

TIIE COURT: Maybe sorne of the other peoplc 

don't. Bv ne saying this I arn not putting anyono dovn. 

If you standup and argue you are stuck in the C^ourt of 
Appeals with whatyou argue. If I say you have made a 
brilliant argument" and tvo months fron nov; vou cone upA. 
with sonething that you would never liave thouqht of, that 
goes up to the Court of Appeals as part of vour brilliant 
argunent. That is v/hy I an saying that. 

■■•••• ' -^11 right, continuing dovmi Mr. Fisher? 

MR. FISIIER: Ho argunent, your Honor. 

Another brilliant one. 


- THE COURT: All right. I!r. Eliis? 

MP. ELLIS: I will argue brieflv, your 

Honor. 

THE COURT: Mr, Rosenberg? 

• MR. ROSEKBERG: I will rest on the lack of 

cvidence in the case, your Honor. 

THE COURT: Mr. Warner? 

MR. V7ARHER: I um staying with the presun- 

tion of brilliance, your Honor, 









THE COURT 


Mr. Richnian? 









3 


MR. 

RICIII1AII: 

In addition to the argument 

C ' 

4 

alreadv 

given. 

your Honor, I v/ill nake a brief one mv- 


5 

self. 



• 

- 

6 


THE 

COURT : 

Mr. Curley? 


7 


MR. 

CURLEY : 

Yes. 

• 

8 


THE 

COURT : 

flr. Dov.xl? 


9 


MR. 

DOV7D : 

I think I have Gone v/ell enough. 

... 

10 

Judge. 


— •» * 

*. ’ .... 


11 


THE 

COURT : 

All right. Mr. Panzer? 

• • 

12 

■ V . . V. - 

MR. 

PANZER: 

No argument, your Honor. 


.13 


THE 

COURT: 

Mr. Martin J. Giegel? 


M . 


• _ MR. 

SIEGEL: 

No argument, your Honor. 


15 


THE 

COURT : 

1 

Mr. Harry Pollak? 


16 


MR. 

POLIiAK : 

No argument. 


17 


THE 

COURT : 

Mr. Leonard King? 


18 


MR. 

KING: 

Yes. 


19 


MR. 

LEIGHTON: 

Your Honor? 

• 

20 


THE 

COURT: 

I ara sorry, Mr. Leighton. 


21 

I don’t 

know how I did that. Any argument? 


22 


MR. 

LEIGHTON: 

No argument. 


23 


THE 

COURT : 

Those that don't v/ant to argue. 

• 

24 

I will see you 

back here 

at 9:45 on Monday morning. 


25 


MR. 

WARNER: 

May I ask one thing bcfore we 
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gta 
leave? 

I understood vour Honor was going to nake a 
deterraination as to thc contontions for the preparations 
of the sunmation. 

THE COURT: Yes.' I guess I have to do that. 

Unfortunatolv, I will takc the v:eekend-to do it. I will 
do it at 9:45 on Monday norning. 

MR. WARNER: Your Honor, I will take care 

of this v;ith Mr. Pollak. • 

THE COURT: All right. Those v/ho aren't 

going to argue, why don't you go fcack tc ^our offices. 

MR. SUN DEI I: Judge — 

•THE COURT: You can stay if you want to. 

MR. SUNDEN: I am going to withcraw any oral 

argument. 

- - THE COURT: All right. 

(Recess.) 

(In open courty jury not present.) 

THE COURT: All right, Mr. Siegal. 

MR. LOPEZ: Ile is not here. 

THE COURT: Mr. Rosenbaum. 

MR. ROSENBAUM: If your Honor please, I 

vould like to addrens mysolf initially to count 13 
of the indictment, in which it alleges in or abouc the 
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N 

month of Uovember, 1972, in tho Southern District of 
Mew Yorh » Reorno Toutoian and Vincent Rizzo, the defend- 
ants, unlav/f ully, v/ilfully and knov/ingly did 
distribute and nossess v/ith intent to distribute a 
Schedule I narcotic drug controlled substance, to wit, 
approxinately one-quarter kilogram of heroin. 

lf it please the court, Mr. Stasi testified on 
page 675 of the trial transcript when he was ouestioncd 
I believe by Mrs. Rosner on cioss exanination or Mr. Fisher: 

"0 It is a fact, is it not, I!r. Stasi, that 
George Toutoian had nothing v/hatsoever to do v/ith Louis 
Inglese, isn't that right?" 't 

The ansv/er was: 

"As far as I know, yes. 

Q And jlr» Inglese had no idea you were deal — 
ing with Ceorge Toutoian, isn't that right? 

"A That 1 s correct," 

If your Honor please, the testimony fo Mr. 

Stasi in substance statcd after he left, I believe it .as, 
the Log Cabin in November, 1972 and made the alleged pur- 
chase of the heroin he proceedcd dov/n to 'lr. P.izzo's 
apartncnt and procccded to sell to hin part of that 
alleged purchase for $7000. By Mr. Stasi's ov;n statenent, 
your Honor, he excludes himsolf fron anv relationship v/ith 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 








the rcst of the allcged conspirators in this natter and 
that had nothing to do with Ilr. Inglese, who allegcdly vas 
che source of tho heroin in the conspiracy, but not v;ith 
reference to Ilr. nizzo. 

In view of that, your Honor, I respectfully 
rcguest with rogard to count 13, your Honor, that it is 
a totally different conspiracy, if any v'ere involved, 
than tlie one on trial here. 

With respect to the other count, vour Honor, 
the conspiracy itself, page 697 says: 

■ •••■ "And isn't it a fact that Ilr. Inglesc had 
nothing to do with your purchasing that cocaine fron Jack. 
Spada? . . 

"A That's right." ’ 

I believe, your Honor, this is the sane co¬ 
caine which vas allegedly sold to my Client, Ilr. D'Amico, 
and has nothing again to do with the allegod conspiracy 
in this indictnent. 

That in addition to all the other brilliant 
argunents by co-counsel, that is all I have to sav at 
this tine. 
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THE COURT: All right, Mr. Rosenbaum. 

You might as well respond right now. 

MR. CURRAM: May Mr. Phillips respond? 

THE COURT: Yes. 

MR. PHILLIPS: Your Honor, I thought I heard, 

I may have heard wrong, did Mr. Rosenbaum say Count 13? 

MR. ROSENBAUM: Yes, I said Count 13. 

THE COURT: That is what I have in ny notes. 

• MR. PHILLIPS: Count 13, according to a oopy o£ th 
indictment that I have, charges Inglese, Delvecohio and 

Christiano with possossion with intcnt, or under the old law, 
in November, 1970. 


is Count 25. 


I think the count Mr. Rosenbaum is referring to 


mr. ROSENBAUM: Your Honor, I have read you the 
old indictment, your Honor. 

THE COURT: But it is Count 25? 

MR. ROSENBAUM: Count 25 is the same. 

MR. PHILLIPS: Your Honor, this is not a 

conspiracy count, this is — 

THE COURT: it is a substantive count. 

MR. PHILLIPS: It charges Mr. D'Amico and Mr. 
Toutoian with possessing with intent to distribute a guantity 
°f narcotics, the same guantity as described by Mr. Stasi 

SOUTHERN OISTR1CT COURT RERORTEn*. U.S. COURTHOUSE 













I 





1 

2 

V 3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13. 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


4444 

tp2 

in his dircct examination. 

As the bili of particulars indicatos, Mr. 

Toutoian was the one vho aided and abetted the posscssion 
by Mr.D'Amico by delivering to Mr. Stasi, who, in turn, 
delivered to Mr. D'Amico, so regardless whether or not the 
P ar ^^ cu l- ar distribution was done within the scope of the 
conspiracy as charged in Count 1, this is stili a substantive 
count different and apart from the other substantive counts 
and we see no prejudicial joinder of Count 25 with the 
conspiracy or any of the other counts, so we would opposo 
for tnose reasons that there be a dirccted verdict of 
acquittal or a severance with rcspect to Mr. D'Amico on 
that particularcount. 

The testimony is unequivocal from Mr. Stasi 
and has not been rebutted that a quarter of a kilogram of 
heroin was possessed by Mr. Rizzo and Mr. D'Amico wit.i 
intent to distribute. The intcnt to distribute, of course, 
is shown by the fact that the price, the amount and the 
fact that Ralph Burdee, his alleged partner, was brought 
over and they discussed ultimate distribution of the 
narcotic. 

THE COURT: Ali right. I will reserve. 

Mr. Siegal? 

MR. ROSENBAUM: Your Honor, I also made rcference 
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to the substantive count with rcforcnce to the cocaino. 


THE COURT: Yes. 


MR.ROSENDAUM: I don' t know if Mr. Phillips intend; 


to answcr that. 


T1IL COURT: No. I heard enough. I am 


rescrving. 


All right, Mr. Sicgal. 

MR. SIEGAL: If your Honor plcase, I firstwant 
to move to strike — to move either to strikc or to strikc 
Ovort Act No. 2, "In or about Augu 3 t, 1970, defendant 
Bcnjamin Tolopka receivcd a quantity of cocaino," upon 
the ground that it being a cocaine case the govcrnment was 
under a burden of proving that the defendant knew that the 
cocaine was imported. 

With respect to Count 15, Overt Act 15, "In 
or about January, 1973, defendants Carmine Tramunti and 
Louis Inglese had a conversation in Lo Piccoltf, Westchester 
Avenue, Bronx, New York," and in the bili of particulars 
that was spread out a little bit to say that Inglese was 

l 

to obtain the money from Tramunti. 

The sense of that overt act is that that was 
the conversation wherein Tramunti aareed to become a 
partner in this business, and I submit most respectfully, 
if your Honor please, that if that is the agreement, 
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it also cannot bc the ovcrt act. 



• 


3 

I say, if your Honor plcase, most respectfully, 


C 4 

thc function of an overt act in a conspiracy prosocution 


5 

is simply to manifest that the conspiracy is at work and 

i 0 


6 

is neither a project stili resting solely in the minds of 


7 

the conspirators nor a fully compicted opcration, and I 


8 

cite most respectfully Yatcs v. U.S. at 354 Fcd. 2d 298. 


9 

There isn't any question, as I see the evidence 


10 

and the atteir.pt to bring in Tramunti by rcason of that 


11 

conversation at the Lo Piccolo, that this is the tine 


12 

that they are saying that he agreed that he becane a 


13 

partner, not that he was or that this was something in 


14 

furtherance of a pre-existing conspiracy. Therefore, 


15 

t 

I submit that this act, this conversation at the Lo Piccolo, 


16 

could not both be the agreonent and the ovcrt act pursuant 


17 

to the — 


18 

Now, if your Honor pleases, with respect to 


19 

the 16th overt act, which reads, "On or about May 30, 


20 

1973, defendant Vincent D'Amico went to the Centaur 


21 

Restaurant.," and in the bili of particulars it says to 


22 

purchase cocaino from Stasi, I submit most respectfuily, 


23 

this has nothing to do with this conspiracy. This was 


24 

to purchase cocainc from Stasi and that, as far as I can 


25 

rncall the testimony, had something to do with a man named 
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Spada, or somcthing likc that, and he has not been con- 
nccted to this connpiracy nohow. 

I also most rcspectfully move to dismiss the 
17th ovcrt act '‘On or about May 30, 1973, defendant 
Thomas Lontini delivored a quantity of cocaine to defendant 
Dominick Lessa. That did not como from Inglesc or any 
part of this conspiracy and I submit that those overt 
acts should be disnissod. 

Wow, if your Honor plcaso, with respoct to 
Count 1, the conspiracy, as for as the defendant Tramunti 
is concerned, I most respoctfully submit that there is noth- 
ing in the non-hcarsay tcstimony or the indopendcnt testi- 
mony of Tramunti, in other words, the words oot of his 
mouth or the activities by Tramunti, that shows that 
unequivocally he agreed to become a member of the con¬ 
spiracy, that he joined the conspiracy and that he had a 
stake in this conspiracy. 

All we have in thevnequivoca1 part of the 
testimony, so to speak, if you want to cut it up that way, 
or the non-hearsay, is that Stasi said that he ovcrhcard 
a conversation v/herein Inglcse said to him, *'l expect sone 
goods, I'll need some money or I want some money," and 
Tramunti didn't answer, shook his hcad and moved his 
arms. That certainly, at bcst, is equivocal. What 


SOUTHERN OISTRICT COURT REPORTER», U.t. COURTHOUSE 








4440 


tp6 

docs hc itiCiin by shaking his hcad? Ile could have raised his 
hands in a gesture as if to say, "I don't know what you 
are talking about now," or, "Scc me some other time." 

I say most respectfully in order to gct Mr. 
Tramunti in this conspiracy by roason of thc indepedent 
testirnony, the words must be unequivocal, there must not 
be any mistake or any qucstion about what ho means. 

Anything clse that Stasi talks about is all hearsay testi- 
mony and the only other thing that Stasi talks about is 
that after he supposedly came back from jail and he rcportcd 
he, Stasi, reportod, out of Stasi's mouth, what Inglcse 
was supposed to have said Tramunti said, "Okay," or "No," 
or something, at any rato, there was no partieipation, 
there was no money advanced. 

Lct us take the worst of it, let us take at 
this juncture that Inglcse said, "Now, I expect to got some 
goods, I want you to come into this partnership," because 
according to the bili of particulars he wasn't in before, 
so it has to start now. 

• M I want you to come into this partnership." 

I expect some goods. I need some money." 

Hasn't Inglcse got the right,as he did here, 
to withdraw that offer? Hasn't he a right to say two 
weeks later, "Teli him no,^I don't need any money"? 
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Doesn't tramunti havo to do something? Doesn't he have to 

advance the moncy? Doesn't he have to put some moneyinto ' 

this deal? Doesn't he have to Show that he wants to be a 
• partner? 

I think, if your Honor please, that U.S. v. 
Stromberg is plain on that subject. i think U.S. v. 

Reina and U.S. v. Cianchetti at 315 Fed. 2d 584 and our 
Second Circuit says, "Rather than reveal a stake in the 
conspiratorial venture or affirmative attempt to further 
its P ur Poses, Tramunti's statements," we use the word 
Tramunti instead of the name there, "and conduct vere 
disclamatory in nature." 

« We say that knowledge must be ciear and not 

equivocal. We say there may be circumstances in which 
the evidence of knowledge is ciear, yet the further step 
of finding the required intent cannot be taken. 

We submit that asjociation is not sufficient, 
we submit that association plus knowledge is not sufficient. 

I can be standinc in a restaurant and I can know 
a lot of people around me are contemplating ali kinds of 
crimes so I have knowledge, but that doesn't mean I am 
joining by just being present and having knowledge. 

In this U.S. v. Reina at 242 F. 2d 202, there 
is another theory here. 
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Let us admit for the purpose of this argument 
that cverything that the government says, everything thcy 
are trymg to allege is true, what are they, in effect, 
attempting to prove? They are attempting to prove that 
Inglese at onc time, at one time, and I repeat, at one time 
said to Tramunti, "Look, I am expecting some goods, I may 
need some money." 

Let us say Tramunti takes out of his pocket a 
$5 bili and gives it to him and says, "Here is the money." 
What has Tramunti done? Tramunti has given him a loan. 

He has aided and abetted the purchase of narcotics on one 
transaction, and I submit under the theory espoused in the 
Second Circuit, a singie transaction is not sufficient to 
brmg Tramunti within the ambit of this conspiracy, and I 
submit most respectfully, upon all of the groundsset forth 
on all of the cases cited and especially on U.S. v. Taylor, j 
we are not nov; at the end of the government's case, we are 
no* at the end of the entire case, and certainly at the end 
of the entire case the government must have more testimony, 
more evidence than they had merely to uphold the prima 
facie case. We are now ready for the trial judge to 

i , 

submit the case to the jury and at that time there must be 
more evidence before the judge before he says to this jury, 

Go ahead and toss a coin and see which way it goos." 
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There must be evidence from which the jury can 
actually infer joinder and participaticn and not merely 
guess or conjecture. 

In other words, the evidence in this case depends 
upon the interpretation of one word out of five thousand 
papers, and that is whether or not Stasi used the word 
"goods" and whether or not Tramunti acknowledged it, 
acknowledged he knew what it meant when the record says 
just the opposite, because in cross-examination Stasi said 
specifically that Tramunti never used the word "goods" to 
mean narcotics. 

With all of that in this record, I say to your 
Honor that thic record is barren, it is not sufficient unless 
your Honor wants to submit i* gamble to this jury, and I 
submit most respectfullyin view of the high penalties that 
are attendant to this crime, this is not aspeeding case 
or spitting on the sidewalk, that your Honor should be and 
I know you will be very careful in this case before submit- 
ting a naked case of this kind to this jury, and I ask 
your Honor most jespectfully to dismiss or 'ind c judgment 
of acquittal for the defendant Tramunti. 
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THL C0UR1: All right. Do you want to respond? 

MR. CURRAN: Briefly, your Honor, I would like 
to respond to Mr. Siegal's argument with respect to the 
facts. I would just recite thom. 

I think that before doing that the evidence, 
circumstantial and direct, that is required to connect the 
defendant, as I understand the law, to this conspiracy, 
that is, the so-called independent evidence of his own 
acts and declarations, must be established by what is called 
a fair preponderance of the evidence, and I think that in 
Mr. Siegal' •% recitation, according to Stasi's recollection, 
he believes there may be sone gaps. 

First, there is testimony that Stasi sav; 

Tramunti at Lo Piccoln every day, part of the cay and part 
of the night. Sta^i testified that he saw Tranunti and 
Inglese taking together at Lo Piccolo. 

By itself, your Honor, that, as Mr. Siegal has 
indicated, establishes nothing, except that Tramunti and 
Inglese knew each oth«=r and were apparently closely 
associated or good friends. 

Then one day at about 2.30 p.m. Tramunti and 
Inglese were in conversation. Stasi testified he passed 
thein by and overheard Gigi say, "I expect some goods, I am 
going to need some money." 
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Now , there is testimony in the record on cross- 
examination, T recall at lcast one place when asked by 
Mrs. Rosner, Stasi said goods neant narcotics. Ile said 
it in other places too in the record. And there is 
tertimony fron other witnessesthat goods neant narcotics. 

Stasi testified that Carmine Tramunti nodded 
his head and that later Inglese told Stasi, "I expected 
sone goods and I didn't get it." 

A couple of months after that, at the Bon Soir, 
Stasi had a conversation with the defendant Tramunti in 
which Tramunti said that. he missed the big guy and without 
him nothing goes right, the ciub, there is nothing happenina 
in the club. 

Then your Honor recalls Stasi went dcwn to the 
Tombs or went downtown to see the defendant Inglese, who 
was then in jail. The next day he saw Tramunti and told 
tramunti that Giqi said, "No." Tramunti then said, "All 
right. I guess nothing is happening.". 

Subsequently, your Honor, there is the con¬ 
versation that has been testified to about the defendant's 
interest in getting the defendant Lentini out on bail. 

Now, I submit, your Honor, that on that record 
and that testimony there is rore than enough evidence to 
connect the defendant Carmine Tramunti to this conspiracy, 
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i talking about indepondent evidence of his ovn octs 
and declarations. A iury could certainly reasonably infer 

and find that the defendant Tramunti conspired with Inglese 
and with others and with Stasi to violate the narcotics lav/s 
as charged in the indictment. 

And for those reasons, your Honor, the govern - 
ment submits that the motion for a judgment of acquittal 
at the end of all th^ evidence should be denied. 

»1R. SIEG/.L: May I just add one thing. 

The United States Attorney savs that Stas said 
that goods means narcotics. I don't think that is the 

question at all. I think the question is what does 
Tramunti understand by the word "goods," and he himself, 
Stasi, said that at no time, no time, did Tramunti evcr 
use th • word "goods" to indicate narcotics. 

Then my friend refers to the fact that Tramunti 
said, I miss the biy guy." Since when does missing the 
big guy mean that you are in a conspiracy? I woula be 
in a hell of a shape if somebody would say, "I miss Siegal 
because I haven't seen him for some time." 

How does that put him into any kind of a ccn- 
spiracy? We know from the evidence — Mrs. Rosner brought 
it out — that Inglese and Tramunti had a card game, 

Ziganet, whatever they call it, going up at Lo Piccolo, 
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and that was the reasor. Tramunti was there every day. 
Legally or illegally, whatever you call it, that was the 
justification for hisbeing i;here. 

As far as I can read the cases, and I bave read 
them for a couple of years, I have never found that 
» association means anythinc. Could you believe, Judge, 
that if this Lo Piccolo wasn't in that neighborhood where 
they claim it was,but happened to be next to some synagogue 
and a bunch of rabbis came in there for coffee every day 
the charge would be that everybody is a rabbi? Wnat kind 
of logic is that, just because of association, just 
because somebody comes in to have a cup of coffee, to 
accuse him of being a part of this gigantic conspiracy? 

I submit most respectfully, if your Honor please, 
that your Honor should grant a judgment of aequittal. 

THE COURT: All right. I am going to reserve. 

All right. Mr. Eliis. 

I am sorry. Mr. Lopez, did I cut you off? 

MR. LOPEZ: No, you didn't. Mr. Eliis does 
follow, but with his permission, since I am here at the 
podium, your Honor, as far as the motion for ajudgment of 
acquittal, as far as the conspiracy count is concerned, 

I will rely on the general motion. I will only address 
myself to the substantive coun' against the defendant Di 
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Napoli, whic)* is framed in the indictment as Count 21. 

That count charges, your Hcnor, the grand jury 
further charges in or about the month of December, 1971, 
in the Southern District of New York, Joseph Di Napoli 
and Pat Delacio, the defendarts, unlawfully, wilfullv 

and knowingly. did distribute and possess with intent to 

» 

distribute a Schedule I narcotic drug controlled substance, 
to wit, approximately two kilograms of heroin. 

I ask that your Honor consider Count 21 in the 
light of the bili of particulars submitted by the govern- 
ment in this case and the proof as adduced during the course 
of the entire trial. There is actually one kilogram of 
heroin involved here for an approximate sale of $22,000. 

Now, my argument is very simple. The evidence 
on this count was supplied entirely by Harry Pannirello. 
There is no direct or non-hearsay evidence relating to 
Count 21 which has been adduced against the defendant Di 
Napoli. 

Harry Pannirello's entire testimony is simply, 
y ur Honor, that he heard more or less from Pat Delacio, 
a co-conspirator in this case who didrot testify, that he 
was going to pick up one kilogram of heroin from one Joseph 
Di Napoli.At some time later, taking the best of Harry 
Pannirello's testimony, he found that Pat Delacio was 
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in possession of one kilogram of heroin. 

Harry Pannirello testified on direct and also 
on cruss-examination that he nover engagod DI Napoli in 
any narcotic convorsation, that no narcotic transaction 

was evcr conducted in his presonoo involving Josoph Di 
Napoli. 

I feel, your Honor, under the cases the very 
simple argument that there is actually no non-hearsay 
evidence to sustain the substantive count, Count 21,and 
I therefore very simply ask that a judgment of ac^uittal 
be granted in regards to it. 

. . Thank you very much. 

UIE COURT: You want to be heard? 

MR. PHILLIPS: Just briefly, your Honor. 

There are two ways for sufficient evidence on 
this count to go to the jury. 

First of ali, Mr. Lopez did not point us to any 
principle established in the Second Circuit or elsewhere 
which says that you cannot have sufficient proof to go to 
a jury on hearsay evidence where a substantive count is 
involved, and there was no objection to the testimony of 

Harry Pannirello with respect to this particular trans¬ 
action. 

Secondly, thore is sufficient evidence under the 
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authority of United States vs. Pinkerton,a 1947 Supreme 
Court decision which holds that once a person becomes a 
rnember of a conspiracy all substantive violations „re attribu 
table to him, even though they have have been committed by 
other members of the conspiracy. 

THE COURT: I will reserve. 

Mr. Eliis. 

MR. ELLIS: May it please the Court, at the end 
cf the entire case I renew my motion on behalf of Mamone 
for a judgment of acquittal. 

I submi. t in support of that motion, your Honor, 
that after all of the evidence is in and after eight weeks 
there isn't an iota of legal proof to establish that 
Mamone in any way joined a venture to sell or distribute 
or togive away or to barter, whatever all the other verbs 
are that one does violate narcotics laws. 

He is placed at one location involved in this 
conspiracy according to the govcrnmenfs testimony, and 
that is the Oeach Rose Social Club. The uncontradicted 
evidence with respect to that club was that it was a semi- 
pubiic place, it was a place where nany poople frem the 
neighborhood came to eat, to drink, to gamble. Mamone 
was one of those. 

There is no suggestion anywhere in this record 
that he went there for any other purpose. There is no 
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testimony in this rccord connccting him with narcotics. 


3 

He wasn' t even prescnt at a tine when narcotics was dis- 


4 

cussed, let alone dealt. There is no suggestion that he 


5 

posssessed narcotics, that he sold narcotics, that he cut 


6 

or dia any other thing with respect to narcotics. 


7 

There are certain acts referred to in the racord. 


8 

The counting of the monoy when he was called over by 


9 

Inglese. I won't run through all of those acts again, 


10 

youv Honor. I have done that at the close of the govern - 


11 

ment's case. 


12 

I do want to submit for your Honor's con- 

• 

13 . 

sideration that the best that the jury can concludo with 


14 

respect to those acts is that they were in casual furtherance 


15 

of the conspiracy itself and do not entitle the jury to find 


16 

that Mamone knowingly joined in that conspiracy and had a 


17 

stake in its outcome. 


18 

I therefore ask for a judgment of aequittal. 


19 

MR. CURRAM: Your Honor, briefly, I submit the 


20 

independent or so-called independent evidence with respect 


21 

to Mamone clearly connects him to this conspiracy. 


22 

Initially, you have the testimony of Stasi to 


23 

the effect that he saw the defendant Mamonein the Beach 


24 

Rose Club three to four times a week, he saw Mamone in 


25 

conversation with Inglese and Delvecchio, he went to 
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Mamone's house one time at Inglese's request and said, 

"Gigi would like to see you," he saw Gigi Inglese huddling 
with Mamone on numerous occasion in thc club. That is 
Stasi. 

Then your Honor will recall the testimony of 
Barnaba, where on one occasion the defendant Mamone 
helped count narcotics money with Inglese in about the 
latter part of November, 1970. This was in relation to 
a quarter-kilogram deal and the delivery took place, 
if your Honor recalls, later that evening at Inglese's 
house, and my recollection of the record is there was 
discussion of that at the tine. 

While awaiting delivery of the Forbrick — 

THE COURT: Wait a second. Where in the record 
is there a discussion of that? 

MR. CURRAN: I think it is page — can I find 
that, your Honor? 

THE COURT: Sure. That testimony, where it 
counts, runs from pages 1360 on up to about 1369 or there- 
abouts. •• 

You don't have to do it now. Go ahead. If 
there is such a thing that I have missed, teli me about it. 
You don't have to do it right now, though, Mr. Curran . 

MR. CURRAN: Ali right. If your Honor will 
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recall, thcro was testimony by Barnaba about a 10-day to 
two-week period while awaiting a delivery of narcotics 
which he had ordered on behalf of Forbrick and the 

defendant Inglese was unable to come up with the narcotics 
right away. 

There was a conversation at one time — I -i.hink 
this is at pages 1368 and 1369 of the record ~ where Barnaba 
told Inglese that his customer, Forbrick, was getting 
nervous about his money — I am paraphrasing, your Honor — 
and it would bc helpful to Barnaba if Forbrick could meet 
Inglese, and Inglese, as I recall the testimony, expressed 
some reservations about that or indicated an unwillingness 
to meet somebody like Forbrick, whom he didn't know, and 
Mamone then vouched for Forbrick to Inglese. That is at, 
as I said, 1368, 1369. 

Then, your Honor, we have the situation shortly 
after that, in about July of 1971, when flamone overheard 
Inglese talking about the Burke problem and Mamone said 
he would straighten it out and a saort time later Barnaba 
met Mamone infront of the club and there is testimony, 
indeed, there is docunentary evidence -- as I recall, 
it's Exhibits 20 and 20-A through E in evidence — 
where they have a conversation about this and Mamone told 
Barnaba that he had told Burke to deduct the 3000 from 
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tho amount owed Mamone, which was in the vicinity of twenty- 
five to thirty thousand, and now Barnaba would owe Mamone. 

Your Honor, I submit that that evidence of 
Mamone's participation in the conspiracy connects him 
by independent evidence, by a fair preponderance of the 
independent evidence, to the conspiracy. 
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MR. ELEIS: 
THE COURT: 


Jlay I brieflv rcply, vour Honor? 


Yes. 


MR. ELLIS: with respect to the Stasi 

xncidents, Stasi was very explicit. He did not know 

v:hat flanone and Inglese spoke about. There is nothing 
beyond pure speculation that would entitle this jury to 
conclude they were talking about narcotics. 

V7j.th respect to the noney counting incident, 
no discussion about narcotics, nothing in this record that 
would enable the jury to infer that Iiamone knew that 
was narcotics noney. Gigi said, "Cone on over 
here and help ne count this noney..- 

With respect to the vouching incident, the best 
that Manone could possibly have overheard on this record 
was that there was a problen between Gigi and Forbrick 
about noney, that Forbrick was getting restless, and 
Manone said, "My wife knows his wife" or "knows the 
Forbricks." i renind your Honor that Barncba was very 

ciear. Manone did not know Forbrick, Forbrick did not 
know Manone. 

It is so inherently improbable that he vould 
bnng a man that he didn't know on the basis of his wife's 
childhood association with the family in to this najor nar¬ 
cotics conspiracy, if he knew that it was in fact a najor 
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narcotics conspiracy, that it docs not rise to tha dignity 
of tha evidence reguired to submit this to the jury. 

Similarly, Burke, thero is nothing in the Burke 
conversation on this record at the tine that Manone heard 
then three or four months after the problem aroso betvccn 
Barnaba and Burke that would enable this jury to conclude 
that Manone knew the problem had its roots in narcotics 
and that in settling this dispute Ilamone vas deliberatelv, 
intentionally, knowingly adopting the purpose of the con- 

spiracy and going forvrard with a view tov/ard furthering 
the conspiracy. 

Your Honor, there is just no evidence in this 
record tying Manone to the conspiracy other than his 
. associations and I subnit that that is just not enough. 

MR. CURRAM: Your Honor, one point. I 

think I nay have not covered it and I want to make 

sure I do. There is evidence that I should have nentioncjd 
if I didn't. 

THE COURT: You nean the conversation about 

"Patty Dilacio told ne that Manone" — 

MR. CURRAM: No, your Honor. Manone told 

Barnaba — and this I think appears two places in the 
record — when Mamone overheard Barnaba telling Inglese 
about his problem with Burke Manone told Barnaba that Burke 
v/as a customer, a custoner of .Manone's. Also that 

SOUTHERN DISTHICT COURT REPORTER*. U.S. COURTHOJSE 













1 


jha3 


4465 



2 

appears at I think 1427 and —20, and also again on crocs 


3 

examination at 1667 of the record, your Honor. I think 


4 

that is quite significant. 


5 

One cther point which I didn't mention. 


6 

which is certainly I think solid circunstantial evidence. 


7 

at lea st. After liaraone undcrtook to take care of the 


8 

Burke problem for Barnaba, Barnaba — and this uas, 


9 

of course, a narcotics problem, as the record shows — Bar- 


10 

naba never heard fron Burke again. 


11 

MR. ELLIS: Custoner for what,' Judge? 


.12 

THE COURT: I know. 


. ... . 13 

MR. ELLIS: There is hothing T in the 

• 

.. 14 

record. . 


15 

THE COURT: Decision is reserved. 


16 

All right. Mr. — 


17 

> MR. RICIIMAN: I think I arn next r your 


18 

Honor. 


19 

THE COURT: Yes, Mr. Richman. 


20 

MR. RICHMAN: Your Honor, in the matter of 


21 

Benjamin Tolopka v;e have a different set of circum- 


22 

stances. 


23 

Benjamin Tolopka is charged in the seventh count 


24 

of the indictment and in overt act !Io. 2, which norc or 


25 

less enconpasses the same alleged act. 
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The entire case is based on the uncorroborated 
statenents of John Barnaba, which we feel we have success- 
fuily rebutted. However, there seems to be one problen 

that the government has yet to overcome and that is to 
establish the urilawful importation of the cocaine. 

Your Honor indicated at the end of the 
People's case or the government's case that he was 
denying mv application for an acquittal or a dismissal 
based upon that issue since the government was going to 
stipulate or introduce evidence or the court would take 
judicial notice of certain amounts of cocaine lcgallv 
imported into this country but stolen. b figure was - . 

mentioned briefly in chambers of approximately 4.3 kilos 
of pure cocaine as that fiaure stolen in 1970. 

The court failed to take judicial notice of 
another fact which is alleged in the Turner case in the 
footnotes which indicate that in the year of 1969 6.8 
kilos were stolen andthe year before that 4.4 kilos. 

In any event, each amount, either individually 
or cumulatively, is subctantially more than the amounts 
in this particular case with reference to Benjamin 
Tolopka, and I address myself solely to count No. 7 in this 
instance, where we have one-quarter of a kilo of cocaine 
allegedly in the posscssion of Ilr. Tolopka. This one- 
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cjuarter kilo from inference was vrhite cocaine. Thereby 

we c, sav that this is a domestic variety or that could 
be a donestic variety. 

We don't have the texture or the qualitv of the 
cocaine since this did not involve a seizure, vhereas in 

% 

Turner and the Gonzalez cases a seizure was involved. 

So what do we have. We have a statenent 

by the supposea salesman that a certain anount was deliverec' 
to Benjamin Tolopka. We don't know how badlv it was 

cut. - We don't even know if it had any more than five 
grains of coke. And yet, your Honor, if your Ilonor lets 

that insue go to the jury you are going. to allovr them to . 
draw an inference which in lav; no such inferenca exists. 

I submit on that basis alone, with r» ference to count 7, 
that the count should be dismissed as against Benjamin 'ro- 
lopka. 

A further aspect of this case that should be 
brought to your Honor’s attention is that this is an old 
law case and as an old lav; case it is my understanding, 
and I may be wrong, that there is a nandatory mininum 
sentence should be Tolopka be convicted. Thereforc, 

an added burden falis upon your Honor’s shoulders to 
deternine the value of certain naterials coning before the 
court, and in this instance we are asking t!ie court to 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
»•»<« vnov mv rn u<M 











jh a 4468 

act not onlyas.a judge, but in part as a jury. 


V7ith relation to tho brown naterial supposeuly 
in Mr. Tolopka's possession later, I subnit that that 
should not even be part of this conspiracy at ali, since 
fron the testinony itself that brown material, v;hich is 
allegecl to be cocaine and which wc have shov.T. could not 
nave occurrcd, but assuning now for saJ:e of argunent that 
it did occur, could not be part of this conspiracy 
since Mr. Barnaba hinself said that he did not get this 
from Inglese but it cane from a source, from Doninick 
Lessa, who says it cane fron Mr. Papa, which would indi¬ 
cate that that in and of itself should be excluded: !• - 

* 

•'•■from this conspiracy, since it has not been ciearly shown 
that Mr. Papa in fact was part of this conspiracy and there 
has been no evidence adduced to that effect. 

My last point I v.’ould like to make, your Ponor, 
.if I might, is the cuestion of being part of a conspiracy. 
At what juncture does a nan become a part of a conspiracy? 
Theoretically he should know or have sone idea that a 
conspiracy does in fact exist. There has been no 

shovring here that Mr. Tolopka knev? that a conspiracv 
existed or that he wilfullv participated after this 
transaction, and this transaction which occurred 
assumingly in October, which is a secondary conspiracy j 
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aspect, was before the ontire conspiracv got undor v;ay. 
Certainlv he cannot be charged with those acts since his 
particination cloarly vas terminated at that point. 

THE COURT: All riaht. 


MR. CURRAN: 


On the point that Mr. Richman 


addressod himself to, your llonor, I believe Mr. Phillips 
did make sone reference to the cocaino data and I understanc 
he intendr» to subnit the rest to your Honor as a judicial 
notice item. 

But over and above that, and I think probablv 
more properlv, I believe that the defendant Tolopka testi- 
fied on cross exanination that he knev: that cocaino and 
h^^oin, the narcotics violations, in addition to being state 
violations and he testified he made nany axrests or a 
number of arrests, at least, when he vas v/ith the 28th 
Squad — vere violations of the federal lav, and I 
subnit to your Honor on that testimony alone, vithout any 
otlier considerations, and there are other considerations 
in the record, that is more thnn enough to send the case 
to the jury as to the defendant Tolopka. 

MR. RICHMAN: May I respond to that, sir? 

VThether or not Mr. Tolopka knev: himself that it vas a 

■ • I 

federal violation, lie vas v:rong, because it v;asn’t a federa! 
violation. It is not a federal violation, your Honor, 
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unless you knov, it fas inpoirtcd or the anount involved 

is substantially noro than those standards established 

in Turner and Oonsalos. W e have net shov,n that this I 
is the case here» ■ 

THE COUR ,p : All r icrhf- r 

U1 I understand. ] 

Mr. Curley, I have a question for you. Are 
you going to add anything tovour papors? 

MR. CLRLLY: I have sone matters that would | 

deal with the last part, about severance, but nothing te 
the main part of it, your llonor. 

THE COURT: All r-ight. 

MR. CURLEY: Sone of the natters that ‘cano but 
after I prepared these Papern, the incident vith .Tee 
Sharp's wife and sene ef the sonewhat disastrous eress exaJ- 
tron of the defendant vho testified. ] 

I tahe it then the court doesn't v;ish to 
hear argument on wliat I have in my papers? 


government. 


THE COURT, He. I will hear from th . 


MR. CURRAU: your Honor, as I understand the 

te* tinor.y of Stasi, he said that after the third nixing 
session, vithout a date, as .1 rec.il, he delivered 
two half bags of heroin which he had in his apartnent 
and he breught then to the Deach Rose Club,' he gave 
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the ” t0 Gi9i In9lose ' «<3 lator this defendant cano into 

- the ,:itchon and out with the sane brown baq that 

he had givcn to Gigi. That is pages 31s and 31( . 

o£ s.he record, your Honor, 7 believe. 

I think he also testified on direct exaralnation 
that after the fifth mixing session at the Blue Lounge 
Stasi, again pursuant to the defendant Inglese's instruc- 
tions, went to l.is apartmont and returned to the Blue 
lounge with a half a kilogran bag of hero in and gave 
it to the defendant Inglese in the kitchen, that this 
defendant Harchese, then walked into the kitchen and walked 
out with the brown bag under his arn, the sane brova, 
bag which Stasi had givcn to the defendant Inglese. 

That I believe is at pages 324 and 325 of the record. 

I subnit, your Honor, that at least prima 
facie with respect to participation in the conspiracy and 
the substantive counts that that constitutes more than 
sufficient evidence to connect Harchese to the conspiracy 
and to establish his violation at least prima facie of a 

substantive count and that this matter should be subnitted 
to the jury. 

I have read rather quickly the memorandum 
and it seems to ne, your Honor, that there is a suggestion 
about when you tie different testimony together, because 


e.-..-.».. 







Barnaba never tostified about Harchose. As your Honor 
knows, thorc is a lot of materia! to arguo to the jury, 
as this nonorandum of law exhibita, as to possiblo mixcd- 
up dates and overything else, but I subnit, your Honor, 
that prima facie the jury could find on the evidonce that 

has been presented both substantive violatione and conspir- 
acy guilt. 

THE COURT: All right. Hr. Leighton, you 

i 

indicated that you didn't want to argue. 

MR. LEIGHTON: No, sir. 

THE COURT; Mr. Panzer? 

HR. PANZER: No, your Honor’ "o . 

THE COURT: All right. i am reserving on 

all the motions, except for one thing. 

Mr. Curley, your motion for a severance, is it 
a motion for a severance and a nistrial? i don't undcr- 
stand exactly where your motion leaves me. if, for 
exanple, I grant a severance, v/here does it leave the case? 

MR. CURLEY: I don't know where it leaves 

the case, unless you want to present it in two parts to 
the jury. 

If there is no dismissal and there is a sever¬ 
ance the case vould be more or iess up in the air, unless 

there v,*as a mistrial declared. Either there '.vould be 
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